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SUMMARY OF THE ARGUMENT 

The lower court, in its ruling denying the right of Donald Gallegos (Gallegos) 

to an analysis under the familiar two prong approach to the qualified immunity 

defense, misapplied the test for determining whether his actions in removing a gate 

on Red Hill Road were beyond the discretionary scope of authority of a district 

attorney applied by the Fourth Circuit decision In re Allen. Assuming the Tenth 

Circuit would adopt a scope of authority requirement as a prerequisite to claiming 

qualified immunity on the part of public officials in defending § 1983 individual 

liability cases, the appropriate test is whether Gallegos was informed by clearly 

established authority that his actions were objectively beyond his authority as a 

district attorney. The determination of a district attorney's scope of authority 

involves application of both New Mexico constitutional, statutory, and case law as 

well as authority from other jurisdictions. There exists a wealth of authority 

establishing that district attorneys are granted qualified immunity in carrying out 

actions typically associated with law enforcement officials. The lower court's 

emphasis on NMSA 1978, § 36-1-18 (2001) in circumscribing the duties of a district 

attorney is misplaced. Nothing in that statute expressly or impliedly places clear 

limits on Gallegos in his actions opening the illegally placed private gate on what he 

reasonably believed to be a public road, giving rise to this suit. Indeed, both New 

Mexico case and constitutional law recognize that a district attorney's duties, in the 
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exercise of his role as the chief law officer of his district, are broad and go well 

beyond that which is specifically mandated through Section 36-1-18. This Court 

should overrule the district court's determination that Gallegos' actions were outside 

the scope of his discretionary authority as a district attorney and at least remand this 

matter with instructions to consider whether Gallegos is entitled to qualified 

immunity under the standards enunciated in Harlow v. Fitzgerald and its progeny. 

Despite the lower court's refusal to consider and resolve the defense of 

qualified immunity raised by Gallegos, this Court nonetheless should proceed to 

resolve whether Gallegos is in fact entitled to dismissal on grounds of qualified 

immunity. All facts necessary for this Court to do so are of record and it would serve 

the interests of judicial economy for this Court to resolve that issue. 

Gallegos' actions were objectively reasonable and not violative of any clearly 

established law which would have informed him that he was violating the rights of 

Stanley under the Fourth, Fifth, and Fourteenth Amendments to the United States 

Constitution. 

This Court should reverse the lower court and remand with instructions to 

dismiss Gallegos, with prejudice, from this lawsuit. 

2 
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ARGUMENT 

I. 
THE DISTRICT COURT ERRED IN DETERMINING GALLEGOS ACTED 

OUTSIDE THE SCOPE OF HIS DISCRETIONARY AUTHORITY. 

A. In Applying the Scope of Authority Analysis for Assertions of 
Qualified Immunity, the Court Must Find the Actions of the Public 
Official Outside His Duties By Clearly Established Law 

In his Answer Brief, Stanley takes issue with the manner in which Gallegos 

frames the scope of authority test relied on by the district court and enunciated in In 

re Allen, 106 F.3d 582 (4th Cir. 1997), rehearing en bane denied, 119 F.3d 1129 (4th 

Cir. 1997). The lower court relied on the analysis of the Fourth Circuit when 

considering, for qualified immunity purposes, whether an official committed acts 

outside the scope of his discretionary authority. In re Allen held that a public official 

is not entitled to qualified immunity under 42 U.S.C. § 1983 where he performs acts 

"clearly established to be beyond the scope of his discretionary authority," an 

objective test which "examines what a reasonable official in the defendant's position 

would have understood the limits of his statutory authority to be." Id. at 593. In 

doing so, the Fourth Circuit adopted the same standard for the scope of authority 

analysis as the second prong of the qualified immunity test under Harlow v. 

Fitzgerald, 457 U.S. 800, 818 (1982). Although Stanley argues Gallegos 

inappropriately "grafts" the second part of the qualified immunity analysis onto the 

3 



Appellate Case: 15-2156 L ,ument: 01019627603 Date Filet.. .5/26/2016 Page: 8 

In re Allen scope of authority determination, this is exactly what the Fourth Circuit 

did. 

In re Allen emphasized the importance of the second prong of the qualified 

immunity analysis requiring, to defeat this defense, a plaintiff to establish a public 

official violates clearly established law of which a reasonable person in defendant's 

position would know. This standard was created "lest [the] threat of liability dampen 

the ardor of all but the most resolute, or the most irresponsible [public officials], in 

the unflinching discharge of their duties." Id. at 592, (quoting Reynoldsville Casket 

Co. v. Hyde, 514 U.S. 79 (1995) (alterations in original)). The Fourth Circuit then 

states: 

This policy concern is equally important when considering when 
an official is to be held to have committed acts outside the scope of his 
authority. We certainly do not want public officials to shrink from 
fulfilling all of the duties even arguably within the scope of their 
authority out of fear that an incorrect interpretation of their duties would 
bar them from claiming qualified immunity. Holding an official not 
entitled to claim qualified immunity for acts clearly established to be 
beyond the official's authority offers public officials ample latitude to 
perform all of their duties. This rule is not so broad, however, that even 
those who are plainly 'incompetent' or 'knowingly violate the law' will 
nonetheless be allowed to claim qualified immunity. 

In re Allen, 106 F.3d at 592-93 (quoting Malley v. Briggs, 474 U.S. 335, 341 (1986)). 

In its Order denying rehearing, the Fourth Circuit underscored just how broad this 

test is by stating: "Only if an employee acts in a way plainly beyond the outer 

perimeter of his official duties does he lose the right to claim immunity from suit." 

4 
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In re Allen, 119 F .3d at 1132. Moreover, the court noted this standard as having "far 

more protection" than the standard imposed by other circuits considering the 

question. Id. A concurring opinion in the rehearing Order, recognized the test as 

"doctrinally indistinguishable" from the second prong of the qualified immunity 

analysis requiring a plaintiff to show that the public official violates clearly 

established law. Id. at 1140. 

Gallegos loses the right to claim qualified immunity only where it is shown 

that there is no clearly established law from relevant authority sufficient to inform 

him that the activities undertaken at issue before this Court were objectively beyond 

his discretionary authority as a district attorney. Under the circumstances, Plaintiff 

cannot meet that test and this Court should at least remand this matter to the district 

court for a determination of whether he is entitled to qualified immunity. 

Stanley does not respond to Gallegos' argument that the test of a prosecutor's 

scope of authority is not determined solely by the New Mexico Constitution or 

statutory authority. The Tenth Circuit does not appear to have spoken on the issue 

whether the scope of authority test is determined solely by reference to state law. 

However, this Court has recognized, as within the scope of a prosecutor's authority, 

"police related" interrogation activities through which a grant of qualified, but not 

absolute, immunity was recognized. See Rex v. Teeples, 753 F.2d 840 (10th Cir. 

1985) cert. denied, 474 U.S. 967 (1985). In Rex, this Court distinguished between 

5 
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applications of a defense of absolute as opposed to qualified immunity as dependent 

on whether a prosecutor is performing the advocacy, as opposed to the police-like, 

functions the position of district attorney enjoys. In effect this Court, as well as a 

number of other circuits represented by cases cited in Gallegos' opening brief, 

recognized that a prosecutor's role includes police-like functions. The Rex case 

involved acts of a district attorney in obtaining an alleged involuntary confession. 

Id. at 843-44 (citing cases authorizing the defense of qualified immunity to 

prosecutors in actions taken and characterized as "investigatory" or "police-like."); 

see also Day v. Morgenthau, 909 F.2d 75 (2nd Cir. 1990) (Qualified immunity 

granted a district attorney participating in an alleged unconstitutional warrantless 

arrest, search and seizure of a criminal suspect). 

With this authority in mind an objective, reasonable prosecutor in the 

circumstances Gallegos faced would not know by clearly established law that his 

actions were beyond "the outer perimeter of [a district attorney's] discretionary 

duties." In re Allen, 106 F.3d at 594. Moreover, Stanley points to no case law or 

statutory authority which holds that the "police-like" actions taken in this case are 

clearly beyond the scope of a district attorney's authority. Gallegos is entitled to the 

defense of qualified immunity. 

6 
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B. No New Mexico Authority Clearly Establishes Gallegos' Acts were 
Beyond the Boundaries of his Discretionary Authority 

The district court unduly restricted the analysis of a district attorney's 

discretionary authority to a reading of NMSA 1978, § 36-1-18 (2001 ), which sets 

forth certain duties of the office. This statute mandates each district attorney shall 

"prosecute and defend" criminal or civil actions in which his district "may be a party 

or may be interested." Section 36-l-18(A)(l). The statute further mandates each 

district attorney represent the county before the Board of County Commissioners, 

advise county and state officials when requested, and represent any county in his 

district when that party is before the Supreme Court or the Court of Appeals . 

Nowhere in Section 36-1-18 is there language specifically or impliedly expressing a 

legislative intent that these duties represent the exclusive and complete duties of a 

district attorney nor is there anything expressing an intent that other, non-delineated, 

duties are prohibited. For instance, the statute does not specifically authorize a 

district attorney from carrying out investigative functions, recommending the 

termination of certain law enforcement personnel, or appearing at a press conference 

expressing opinions as to the propriety of certain law enforcement activities. Yet, 

precisely these activities were determined as within the scope of the discretionary 

authority of a district attorney in Candelaria v. Robinson, 1980-NMCA-003, 606 

P .2d 196. Neither does Section 36-1-18 specifically allow a district attorney to 

interrogate a criminal suspect or take part in the participation of a warrantless arrest, 

7 



Appellate Case: 15-2156 L Jment: 01019627603 Date Filec 5/26/2016 Page: 12 

although it is clear that this Circuit in Rex v. Teeples and the Second Circuit in Day 

v. Morgenthau, as examples, have allowed qualified immunity to prosecutors 

undertaking these very activities. Section 36-1-18 certainly mandates specific duties 

a district attorney must carry out in his role as chief legal officer of the district, but 

cannot be read as an exclusive list of all duties within the scope of his discretionary 

authority. Nothing in this statute states or implies that duties not mentioned would 

be considered outside the scope of the discretionary duties of a district attorney, or 

more precisely, that he would be denied the defense of qualified immunity unless 

solely acting within the narrow scope of the statute. 

Section 24 of Article VI of the New Mexico Constitution, describing the 

district attorney as the "law officer" for his district, is intentionally broad, so as to 

account for a wide variety of activities a district attorney might undertake in the 

course of his duties as the chief law officer. Section 24, authorizing a district 

attorney to "perform such duties ... as may be prescribed by law," is indeed 

interpreted as a "broadly defined" scope of duties. State v. Collins, 1922-NMSC-

063, ,-r 3, 210 P. 569 ("The office [of district attorney] is created and the duties of the 

officer are broadly defined by Section 24 of article 6 of the Constitution."). 

New Mexico case law cited by Stanley are of no assistance to this Court on 

this issue and do not provide support for the district court's ruling. In Coyazo v. 

State, 1995-NMCA-056, 897 P.2d 234, a former prisoner brought a civil suit against 

8 
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a district attorney for false imprisonment alleging a certain plea bargain, which 

imposed greater prison time for habitual offender status, was wrongfully pursued by 

the prosecutor. Id. ilil 3-7. The district attorney asserted immunity under the Tort 

Claims Act, NMSA 1978, §§ 41-4-1 to -29, and the plaintiff claimed an immunity 

waiver under § 41-4-12, the so-called "law enforcement officer" waiver. That 

section waives immunity for law enforcement officers who commit certain torts 

while acting within the scope of their duties. Law enforcement officers, for purposes 

of the Tort Claims Act, are statutorily defined as those officials whose principle 

duties are "to hold in custody any person accused of a criminal offense, [and] to 

maintain public order or to make arrests for crimes ... " NMSA 1978, § 41-4-3(D). 

The sole issue on appeal, focusing on whether the "law enforcement waiver" applied 

and after the trial court dismissed plaintiffs claims finding absolute immunity 

attached to the district attorney's actions, was "whether or not the judicial and 

prosecutorial activities of district attorneys and their staffs can be considered 

traditional duties of law enforcement officers." Coyazo, 1995-NMCA-056, il 14. 

The New Mexico Court of Appeals affirmed finding immunity because "it is clear 

that district attorneys and their staffs are not engaged in the same activities as the 

officer on patrol when involved in the judicial phase of the criminal process." Id. il 

19. Coyazo simply stands for the principle that a district attorney, when carrying out 

his prosecutorial authority as distinguished from his investigative, administrative, or 

9 
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police-like activities, is not subject to the "law enforcement officer" waiver under 

the New Mexico Tort Claims Act because the prosecutorial duties do not primarily 

involve the holding in custody of persons accused of criminal acts. Coyazo cannot 

be read, as asserted by Stanley, to exclusively define all of the authorized duties of 

a district attorney outside those involving prosecutorial activities, especially in the 

context of claims of qualified immunity. 

Likewise, the Candelaria decision is not material to the issue whether 

Gallegos acted within the scope of his discretionary duties for qualified immunity 

purposes. There, plaintiff, a law enforcement official with a county sheriff's office, 

sued the district attorney for defamation following receipt of a letter criticizing his 

murder investigation, characterizing certain law enforcement activities as "gestapo

type tactics." 1980-NMCA-003, ,-r 4. The complaint further alleged inappropriate 

remarks at a press conference by the district attorney after the criminal case, subject 

of the investigation, was closed. Id. Among other things, those comments from the 

district attorney recommended the involved sheriff personnel (plaintiff) be 

terminated. Id. With respect to the letter stating the plaintiff used "gestapo-type 

tactics" and in recommending he be terminated, the court held these activities were 

within a district attorney's duties as a law officer and that he was entitled to 

sovereign immunity under the Tort Claims Act. Id. ,-r 13. As in Coyazo, plaintiff 

attempted to place the district attorney activities within the law enforcement waiver 

10 
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under Section 41-4-12. The court rejected that assertion for similar reasons. 

Candelaria, 1980-NMCA-003, if 11. Statements made at the press conference were 

also found to be within the district attorney's scope of duties although the court 

reversed the dismissal to the extent the defamation claim was based on those remarks 

due to the lack of factual development on that issue. Id. ifif 29-31. This decision did 

not intend to nor did it accomplish what Stanley asserts; specifically, boundaries 

placed on the scope of the discretionary authority of the district attorney or, more 

specifically, a prohibition of any police-type activities for purposes of qualified 

immunity. It is noteworthy that Candelaria, describing the district attorney acted 

constitutionally as the "law officer" of his district, found the duties of such an officer 

are not defined either under the New Mexico Constitution or statutes. Id. if 26. 

Rather, the court cited authority for the view that "the duties of an attorney general 

as chief law officer included the exercise of all power and authority as the public 

interest may require in the absence of express legislative restriction to the contrary." 

Id. (citing Withee v. Lane & Libby Fisheries Co., 113 A. 22 (Me. 1922)). Clearly 

linking the authority of an attorney general to that of a district attorney, the 

discussion regarding the duties of a law officer concluded with the court stating that 

"the district attorney may take action in the public interest," and that he has "an 

implied duty to act as an advocate of the state's interest in the protection of society." 

Candelaria , if 26 (citations omitted). 

11 
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There is no express constitutional or legislative restriction in New Mexico or 

under any other authority, and none is cited by Stanley, prohibiting a district attorney 

from carrying out the police-like activities Gallegos undertook in the present case. 

Gallegos' activities are in principle no different, for purposes of this scope of 

authority qualified immunity analysis, than those undertaken in the various decisions 

cited in the briefing on this appeal, including where district attorneys have been 

accused of wrongfully fabricating evidence, interrogating witnesses, making 

warrantless arrests, etc. 

II. 
THIS COURT HAS FULL AUTHORITY, UNDER THE 

CIRCUMSTANCES OF THIS CASE, TO RULE ON 
GALLEGOS' QUALIFIED IMMUNITY DEFENSE 

Stanley overstates and misapplies the principle that because the district court 

did not rule on the qualified immunity defense raised by Gallegos, this Court should 

not decide that issue. Clearly, this Court has the authority to do so and, under the 

circumstances of this case, should proceed. 

In Laidley v. McClain, 914 F.2d 1386 (10th Cir. 1990), this Court noted that 

the district court declined to rule on a qualified immunity question on an appeal of a 

summary judgment grant in favor of a§ 1983 claim against a district attorney. The 

Court nonetheless addressed the issue because it was raised on appeal and "all of the 

pertinent facts are in the record before us." Id. at 1394. Addressing the same issue, 

the Supreme Court justified an appellate court's refusal to consider matters not 

12 
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addressed below only where "essential in order that parties may have the opportunity 

to offer all the evidence they believe relevant to the issues ... " and to avoid surprise. 

Singletonv. Wo!ff,428V.S. l06, l20(l976)(quotingHormelv.Helvering, 312U.S. 

552, 556 (1941)). Singleton held such matters are within the discretion of the courts 

of appeal, "to be exercised on the facts of individual cases." Singleton, 428 U.S. at 

122. 

As in Laidley, the issue whether Gallegos should enjoy qualified immunity 

was raised herein and, moreover, all facts necessary to resolve the issue are of record 

and before this Court. With four exceptions, most of the facts are indeed undisputed. 

(Appellee' s Response Brief at p. 2). In the interests of judicial economy and to avoid 

further appeals on the issue of qualified immunity, in the event it reverses the lower 

court ruling on the scope of authority issue, this Court should proceed to resolve the 

issue on its own. 

III. 
GALLEGOS' ACTIONS WERE OBJECTIVELY REASONABLE 

AND NO CLEARLY ESTABLISHED LAW INFORMED HIM THAT 
HE WAS VIOLATING PLAINTIFF'S CONSTITUTIONAL RIGHTS 

The Response Brief first argues it should have been clear to Gallegos that Red 

Hill Road was private, solely within Stanley's exclusive ownership and possession. 

This ignores the wealth of sworn facts before the district court including Gallegos' 

historical knowledge and understanding of the use of the road as access to New 

Mexico State Trust lands in the area, its historical use as access for mail routes and 

13 
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small claims holdings, public maps, oral histories from those utilizing the road to 

obtain firewood, and his longstanding knowledge of local road access issues in the 

area. Whether or not Stanley disputed its public nature, there was sufficient basis 

for Gallegos to reasonably believe Red Hill Road was public. There is virtually 

nothing in the record cited by Stanley to demonstrate its private nature, such as a 

deed of title, or other instruments showing some titled interest. Instead, Stanley 

spends his briefing energies asserting certain presumptions courts have entertained 

when litigating the public or private nature of so-called "R.S. 2477" roads. Whether 

or not Red Hill Road falls within that statute has little to do with the issues before 

the Court. Further, the principal case cited by Stanley on this point, does not help 

him. See Southwest Four Wheel Drive Assoc. v. BLM, 271 F.Supp.2d 1308, 1313 

(D.N.M. 2003) aff'd, 363 F.3d 1069 (10th Cir. 2004) ("Doubts as to whether land 

was reserved for public use is resolved in favor of the government."). 

Second, whether or not the actions of Gallegos come within the Fourth 

Amendment as an unreasonable search and seizure, if Gallegos reasonably believed 

Red Hill Road was public, his actions clearly are sufficient to pass muster under the 

Constitution for qualified immunity purposes. Again, Stanley cites no case which 

would inform Gallegos that he was violating constitutional rights through clearly 

established law by opening the gate to allow public access. 

14 
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Stanley's principal case in an effort to meet the clearly established law prong 

on the Fourth Amendment Claim is The Colonnade Catering Corp. v. United States, 

397 U.S. 72 (1970). There, a federal alcohol agent broke a lock and entered a 

storeroom of a liquor licensee searching for evidence to establish violations of excise 

laws. The licensee brought suit to obtain the return of seized alcohol. The Supreme 

Court held there was no constitutional violation, but that a certain federal statute 

directed the agents to refrain from the entry into the room under circumstances where 

a fine was the exclusive sanction. This case has no application, either under its facts 

or legal principles involved, to the present dispute. 

References to another Supreme Court decision, Soldal v. Cook County, 506 

U.S. 56 (1992) is likewise inapposite. There, the court announced the not so 

controversial rule that the Fourth Amendment is implicated in a warrantless search 

of a privately owned mobile home. How this and other cases cited by Stanley 

demonstrate clearly established law in a qualified immunity evaluation in 

circumstances where a public official, who objectively believes a private gate is 

illegally blocking a public road, and takes action to remove the gate, is unclear. The 

fact Stanley does not cite relevant, clearly established law under the same or similar 

facts as those facing Gallegos proves fatal to his opposition to the claim of qualified 

immunity. 

15 
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Citation to cases discussing the Takings Clause of the Fifth Amendment also 

do nothing to establish the clearly established law prong, even assuming a 

constitutional taking is at issue. None of those cases involve the fundamental issue 

here; specifically, whether a district attorney is entitled to qualified immunity where 

he objectively and reasonably believes a public road is illegally gated and barred 

from public use by one claiming an unestablished private interest. 

The same conclusion is reached on the Fourteenth Amendment claim. There, 

Stanley cites cases discussing the adequacy of notice to those who seem clearly to 

have rights of pre-termination due process. The issue before this Court is, again in 

the qualified immunity context, whether Gallegos acted objectively unreasonable 

and in the face of clearly established law in taking action to open what he reasonably 

believed was an illegal private gate blocking a public road. None of Stanley's cases 

support the clearly established law prong and should be wholly disregarded. 

IV. 
CONCLUSION 

The district court erred in denying Gallegos' Motion for Summary Judgment 

on Qualified Immunity Grounds. Under the test set forth by the Fourth Circuit in In 

re Allen, Gallegos satisfied his showing that the removal of Stanley's gate blocking 

access to what Gallegos reasonably and objectively believed to be a public road, was 

within the scope of his discretionary authority as a district attorney. Alternatively, 

there was no clearly established law at the time of Gallegos' actions which would 

16 
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have informed him that the actions he undertook were clearly outside the scope of 

his authority. 

The Court should reverse the district court ruling and at least remand the 

matter for a full determination as to Gallegos' claim of qualified immunity. 

Alternatively, this Court has authority to proceed to conduct a full qualified 

immunity analysis under the two prong test enunciated in Harlow v. Fitzgerald and 

its progeny because it serves judicial economy and all pertinent facts on that issue 

are of record. In doing so, the Court should determine that there was no clearly 

established authority informing Gallegos that his actions were violative of Stanley's 

Fourth, Fifth, and Fourteenth Amendment rights. This matter should be remanded 

to the district court with instructions for entry of an order dismissing Plaintiffs 

claims against Gallegos, with prejudice. 

CERTIFICATION 

Appellant's Reply Brief complies with Type-Volume Limitation of 

Fed.R.App.P. 32(a)(7)(B) because it contains 4,056 words excluding part of the brief 

exempted by Fed.R.App.P. 32(a)(7)(B)(3). 

I further certify: ( 1) Any privacy redactions have been made; (2) that the hard 

copies submitted to the Cot1rt are exact copies of the version submitted 

electronically; and (3) the electronic submission has been scanned for viruses using 

the most recent version of A VG CloudCare AntiVirus. 
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STATEMENT REGARDING ORAL ARGUMENTS 

Counsel submits that oral argument will aid the decisional process as this case 

involves important public policy issues within the Tenth Circuit with respect to the 

defense of qualified immunity raised by public officials when sued under § 1983 in 

their individual capacity. Further, this case involves issues of first impression within 

the Tenth Circuit. 

Respectfully submitted this 26th day of May, 2016. 
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