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PRIOR OR RELATED APPEALS 

 There are no prior or related appeals with regard to the issues before this 

Court. 

JURISDICTIONAL STATEMENT 

 Ordinarily, a district court’s order denying summary judgment does not 

qualify as a “final decision” subject to appeal.  Morris v. Noe, 672 F.3d 1185 (10th 

Cir. 2012).  However, a district court’s decision denying a governmental official 

qualified immunity is an immediately appealable final collateral order.  Id. at 1189.  

This right to appeal is limited to “purely legal issues” raised by the denial of 

summary judgment.  Id.  Because this Court’s jurisdiction is limited, it “takes, as 

given, the facts that the district court assumed when it denied summary judgment.”  

Id.   This Court may not consider whether the district court correctly identified the 

set of facts that the summary judgment record is sufficient to prove.  Id.  If the 

appeal invokes material facts not found by the district court, or if material facts 

remain to be determined on Plaintiff’s constitutional claims, this Court does not 

have jurisdiction over those matters.  Id. 

ISSUES PRESENTED FOR REVIEW 

The district court denied Gallegos qualified immunity on the basis that he 

acted outside of the scope of his authority as a New Mexico District Attorney in 

exercising “self-help” to open up a contested road on Plaintiff David Stanley’s 
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private property for public use.   As such, the district court identified only the 

material facts relevant to that analysis.  Because the district court did not reach the 

second part of the qualified immunity test (whether the defendant violated a clearly 

established right of the plaintiff and whether plaintiff alleged facts establishing a 

constitutional deprivation), it did not identify the undisputed material facts relevant 

to that analysis (or find that material fact issues remained disputed).  Gallegos’ 

Opening Brief to this Court states on several occasions that “the District Court 

refused to entertain the qualified immunity issue.”  Appellant’s Opening Brief at 

pp. 12, 17-18 & 38.  That statement is clearly not correct. 

Stanley contends that this Court does not have jurisdiction over the second 

issue identified by Gallegos and argued in Section III of Appellant’s Argument.  In 

the event that this Court finds that Gallegos did act within the scope of his 

authority, this Court should remand the matter to the district court to consider the 

evidence and rule on those arguments.  See cases cited infra at Section IV(A). 

STATEMENT OF THE CASE/STATEMENT OF THE FACTS 

Gallegos’s Statement is generally accurate for the limited scope of review to 

be made by this Court.  It does, however, omit certain key facts found by the 

district court which are material to its decision to deny Gallegos qualified 

immunity: 

 2   
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1. Gallegos did not seek any input from Stanley regarding the 

public/private nature of Red Hill Road, nor did he conduct his own independent 

research into that issue.1  (Aplt. App. at 000834). 

2. Gallegos decided not to pursue criminal charges against Stanley for 

blocking Red Hill Road, rather, “instead of filing charges and wasting the 

taxpayer’s money in the end, and maybe getting worse or who knows what result, I 

[Gallegos] decided to just to open the gate.”  (Aplt. App. at 000835). 

3. Prior to opening Red Hill Road, Gallegos did not determine if there 

were any pending legal proceedings regarding the status of Red Hill Road, nor did 

he obtain an order or injunction from any court.  (Aplt. App. at 000836). 

4. No warrant for the search or seizure of any of Stanley’s property has 

ever been filed regarding the dispute over Red Hill Road.  (Aplt. App. at 000837). 

5. No criminal charges have ever been filed against Stanley for blocking 

Red Hill Road.  (Aplt. App. at 000837). 

                                                            
1   In his opposition to Gallegos’ Motion for Summary Judgment at the district court, 
Stanley presented evidence that Gallegos did not make a reasonable, independent investigation 
into the status of Red Hill Road, failed to properly investigate the matter, and improperly relied 
on the unsupported factual allegations and incorrect legal analysis of others.  (Aplt. App. at 
000352-000358).   Stanley further argued that Gallegos ignored clearly establish law which 
places the burden of proof on him to establish Red Hill Road as a public road, instead incorrectly 
requiring Stanley to prove that the road was private.  (Aplt. App. at 000360-000366).  Stanley 
further noted that although Gallegos “disputed” the material facts set forth by Stanley which 
demonstrate that Red Hill Road is a private, not a public road, Gallegos did not properly contest 
those fact as required by Fed R. Civ. P. 56.  (Aplt. App. at 000518, 000625-000626).  The district 
court’s decision noted these issues and arguments but did not rely on them in making its decision 
to deny Gallegos qualified immunity.  (Aplt.  App. at 000832-000834). 

 3   
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6. On both August 24, 2011 and September 10, 2011 there were “No 

Trespassing” signs posted on and near the locked gate on Red Hill Road.  (Aplt. 

App. at 000837).  

7. On both dates when Gallegos took action to open up Red Hill Road, 

there was an alternative access route open to the Whites Peak area, and no 

emergency or exigent circumstances existed on either date which warranted the 

immediate opening up of Red Hill Road.  (Aplt. App. at 000837). 

Appellant’s Statement further contains the following “facts” which were not 

found by the District Court or which are argument, not fact, and therefore should 

not be considered on appeal: 

A. Stanley’s locking of the gate on Red Hill Road was “objected to by 

many.” (See Aplt. App. at 000832-000837).  In fact, a review of the cited record 

reflects no such finding, either express or implied.  Gallegos simply cites to the 

Court’s factual findings, none of which support this statement. 

B. Stanley acted “in direct defiance of the District’s Attorney’s orders” 

and “refused to remove the gate.”  Once again, Gallegos’ citations to the district 

court’s decision reflect no statement or finding that Stanley ever received or 

refused to act on Gallegos’ August 3, 2011 “demand” letter.  (See Aplt. App. at 

000832-000837).  Instead, these findings show that Gallegos made empty threats, 

 4   
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such as informing Stanley that he would file criminal charges related to the gate.  

(Aplt. App. at 000832-000833, Fact 4). 

As noted above, Stanley was never served with civil or criminal legal 

process regarding the road by Gallegos.  The material facts actually found by the 

district court reflect that the status of Red Hill Road had been in dispute between 

the parties since at least 2002, that Gallegos was aware of Stanley’s position that 

Red Hill Road was a private road, and that Stanley had constructed the gate out of 

concern for trespassing and illegal hunting on this property.  (Aplt. App. at 000833, 

Fact 5; 000837, Fact 19). 

SUMMARY OF THE ARGUMENT 

The analysis of whether a defendant government official is entitled to 

qualified immunity involves two separate 2-step inquiries, with a different burden 

of proof for the first inquiry than for the second inquiry.  Under the first inquiry, 

the court determines if a public official was acting within the scope of his 

discretionary authority.  If the answer is in the affirmative, the court then 

determines whether that official is entitled to qualified immunity for his actions.  

Thus, a public official who acts completely outside of the scope of his 

discretionary authority is no longer treated as a government official, and is 

therefore not entitled to qualified immunity regardless of whether the constitutional 

law in the area was clearly established. 

 5   
 

Appellate Case: 15-2156     Document: 01019608207     Date Filed: 04/25/2016     Page: 13     



More particularly, with regard to the first inquiry, the defendant official has 

the burden of proof to demonstrate that he was acting within the scope of his 

discretionary authority in taking the complained of actions.  This first inquiry 

involves two questions:  whether (1) the government official was performing 

legitimate job-related functions and (2) the actor’s means were within his power to 

utilize.   The circuit courts are in widespread agreement regarding both the 

application of this analysis and the burden of proof on the defendant official. 

 Only if the defendant official meets his burden of proof on this first inquiry 

does the court move on to the second inquiry, which also has two steps: (1) did the 

defendant official violate a constitutional right of the plaintiff, and (2) was this 

constitutional right clearly established at the time of the alleged wrongful conduct.  

 In this matter, the district court did not reach the second inquiry, as it found 

that Gallegos failed to prove that his extra-judicial actions to enforce his opinion 

that Red Hill Road is a public road were within the scope of his authority as a New 

Mexico District Attorney.   

The district court did not find a need to move beyond the initial test, having 

found Gallegos’ actions exceed the scope of his authority.  In so doing, the court 

first held that maintaining public roads free from obstruction (without finding that 

the road here was in fact public) was a legitimate job-related function of a district 

attorney, satisfying the first step of the “scope of authority” inquiry.  It then 

 6   
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properly focused its analysis on the second step of that inquiry, whether the acts 

which Gallegos used to further his job-related goals were authorized.  Pursuing a 

job-related goal through unauthorized means is not protected by qualified 

immunity. 

 The district court applied the most restrictive standard from the circuit courts 

to determine whether an official had acted outside of the scope of his authority.  In 

In Re Allen, 106 F.3d 582, 590 (4th Cir. 1997), the Fourth Circuit held that 

qualified immunity should not be denied to an official who acted “arguably” within 

the scope of his authority.  Rather, that official’s actions must be “clearly 

established” to be beyond the boundaries of the official’s discretionary authority, 

based on an objective examination of what a reasonable official would have 

understood the limits of his statutory authority to be. 

 Gallegos urges this court to go beyond In Re Allen and add an even further 

requirement:  that a government official’s actions are “clearly established” to be 

beyond the scope of his authority only if the actor’s own circuit or Supreme Court 

authority had already so held.  Gallegos thus in effect grafts the standard from the 

second step of the qualified immunity analysis – that the official must have 

violated a “clearly established” constitutional right of the plaintiff – onto the first 

step of the process, the “scope of authority” inquiry.   Gallegos’ approach is not the 

one taken by the Fourth Circuit in In Re Allen and has not been adopted by any of 

 7   
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the circuit courts.  Nor does it foster the public policies which underlie the 

qualified immunity defense, which are to balance the rights of government officials 

who are “just doing their jobs” with the rights of the public to be protected from 

the irresponsible exercise of power.  It is certainly reasonable to expect local or 

state government officials to know the limits of their own authority without being 

told so by the federal courts.  Government officials are adequately protected by the 

elevated standard set forth by In Re Allen and applied by the district court in this 

case. 

 To determine whether Gallegos’ actions to open up the contested road on 

Stanley’s private property were within his powers, the district court correctly 

turned to New Mexico law regarding district attorneys.   The powers and duties 

given to New Mexico district attorneys are set forth in the New Mexico 

constitution and statutes; district attorneys in New Mexico have no common law 

powers.   Under the applicable statute, Gallegos had only two authorized courses of 

action to enforce his opinion that Red Hill Road is a public road.  He could file 

criminal charges against Stanley, or he could initiate, in conjunction with the 

Board of County Commissioners for Colfax County, civil litigation regarding the 

matter (including a temporary restraining order or preliminary injunction if the 

circumstances warranted).  Indeed, as there was already a pending action on this 

very issue, he need only have sought this relief in an existing case.  He did neither; 

 8   
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as he testified, “instead of filing charges and wasting the taxpayer’s money and in 

the end maybe getting worse or who knows what result, I decided to just open up 

the gate.” (Aplt. App. at 000848-000849). 

 Gallegos’ election to use self-help and operate outside of the judicial system 

is not authorized as being “incidental or necessary” to his express duties and 

powers under New Mexico law.  He was not engaged in an exercise of 

“prosecutorial discretion” when he personally, physically opened up the road, and 

directed County law enforcement officials to do the same.  Nor was he engaged in 

“investigative or police-like functions.”  Gallegos was not present on the road to 

investigate the matter, or to serve a warrant on or arrest Stanley.  Rather, he was 

acting to personally enforce his opinion that the contested road was a public road. 

 In doing so, he did not act within any means that were within his power or 

authority to utilize.  Applying the standard from In Re Allen, he did not act 

“arguably” within the scope of his authority.  Rather, any reasonable district 

attorney would have known that the means he used were clearly established to 

“bear no resemblance to the duties or powers of a New Mexico district attorney.” 

(Aplt. App. at 000850).  Gallegos is therefore not entitled to qualified immunity for 

his actions. 

 Were Gallegos able to overcome these substantial defects, his claim of 

qualified immunity nonetheless fails.  Gallegos cannot satisfy either of the two 

 9   
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prongs of the qualified immunity analysis:  (1) Gallegos cannot overcome the facts 

pursuant to which Stanley demonstrated a violation of Stanley’s constitutional 

rights and (2) Stanley’s rights at issue were “clearly established” at the time 

Gallegos undertook his wrongful conduct.  Pearson v. Callahan, 555 U.S. 223, 

232, 129 S. Ct. 808, 816, 172 L. Ed. 2d 565 (2009). 

 First, the facts show that Gallegos had no legitimate good faith basis upon 

which to believe the road at issue was public.  While Gallegos testified that he 

based his public road belief on a federal statute, he was neither familiar with the 

statute nor did he undertake any independent legal or factual research as to the 

statute’s applicability.  (Aplt. App. at 000352, Fact W; 000353-000354; 000354-

000355 Fact 2; 000356, Fact 3; Aplt. App. at 000834, ¶ 8)2.  At a matter of law, a 

person seeking to establish the existence of a public road pursuant to that statue – 

43 U.S.C. § 932 – bears the burden of proof.  In other words, the road was 

presumed to be private until Gallegos proved it was public pursuant to Section 932.  

As a matter of fact, Gallegos lacked a good faith objective basis upon which to 

believe the road at issue was public, whether under Section 932 or otherwise.  

Stanley, the non-moving party, set forth facts sufficient to demonstrate that the 

road did not exist at the relevant time (when the properties were patented) required 

                                                            
2 Gallegos did not dispute any of these facts (see Aplt. App. 000518, ¶ II), which are therefore 
deemed admitted pursuant to Fed. R. Civ. P. 56(c) and (e)(2). 

 10   
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to create a Section 932 road, defeating this claim.  (Aplt. App. 000354, Facts DD, 

EE, FF). 

 The facts further show that Stanley adequately stated a claim for deprivation 

of his constitutional rights under the Fourth, Fifth and Fourteenth Amendments by 

demonstrating:  (a) Gallegos unlawfully seized his personal property, consisting of 

a lock, gate, fencing, t-posts, and related materials, in violation of the Fourth 

Amendment; (b) Gallegos unlawfully created a temporary public right of way 

across Plaintiff’s property and further took that property when he removed the 

barriers on the road; and (c) Gallegos undertook these deprivations without the 

basic due process rights secured by the Fourteenth Amendment.   

 Second, as set forth in detail infra, clearly established law barred Gallegos’ 

actions. Those Supreme Court, Tenth Circuit, and other cases clearly established 

that a state actor cannot seize property under these facts without a warrant, cannot 

seize property in the middle of litigation over the status of that property, and that 

proper notice is legally required before property can be seized in the absence of a 

criminal prosecution or warrant. 

 11   
 

Appellate Case: 15-2156     Document: 01019608207     Date Filed: 04/25/2016     Page: 19     



ARGUMENT 

I. 
STANDARD OF REVIEW 

 
 In an interlocutory appeal from the denial of qualified immunity, this Court 

“take[s], as given, the facts that the district court assumed when it denied summary 

judgment.”  Al-Turki v. Robinson, 762 F.3d 1188, 1191 (10th Cir. 2014).  This 

Court relies on the district court’s description of the facts, taken in the light most 

favorable to the plaintiff, and does not reevaluate the district court’s conclusion 

that the summary judgment record is sufficient to prove the facts.  Id. 

II. 
THE DISTRICT COURT APPLIED THE CORRECT LEGAL STANDARD TO 

DETERMINE THAT GALLEGOS ACTED BEYOND THE SCOPE OF HIS 
DISCRETIONARY AUTHORITY AND IS NOT ENTITLED TO QUALIFIED 

IMMUNITY 
 

 The district court’s denial of qualified immunity to Gallegos was based on 

these narrow grounds:  “Gallegos’ actions in enforcing his unilateral decision that 

Red Hill Road was public bear no resemblance to the duties or the powers of a 

New Mexico district attorney.”  (Aplt. App. at 000850).  Because no reasonable 

district attorney in New Mexico would have believed these actions were within the 

scope of his authority, and because Gallegos did not “act with means that were 

within his power to utilize,” the district court concluded correctly that Gallegos 

was not entitled to qualified immunity.  (Aplt. App. at 000843, 000846 & 000850). 
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 In its argument on appeal to this Court, Gallegos conflates the steps involved 

in the multi-level process used to determine whether a government official is 

entitled to qualified immunity.  Most notably, Gallegos seeks to impose a further 

requirement onto the inquiry into whether an official has acted outside of the scope 

of his authority.  This novel approach is not supported by the case law from any 

circuit nor does it advance the public policies underlying the qualified immunity 

defense. 

A. Determining Whether A Government Official Acted Within The 
Scope Of His Authority Is The First Step In Analyzing A Defense Of 
Qualified Immunity. 

 
 In evaluating whether an official is entitled to qualified immunity, the first 

step is for the defendant public official to prove that “he was acting within the 

scope of his discretionary authority when the allegedly wrongful acts occurred.”  

See Mackay v. Duke, 29 F.3d 1086, 1095 (6th Cir. 1994); Rich v. Dollar, 841 F.2d 

1558, 1563 (11th Cir. 1988).  “To be even potentially eligible for summary 

judgment due to qualified immunity, the official must have been engaged in a 

‘discretionary function’ when he performed the acts of which the plaintiff 

complains.”  Hollomon ex. Rel. Holloman v. Harland, 370 F.3d 1252, 1264 (11th 

Cir. 2004).   The circuit courts are in widespread agreement regarding the 

application of this first step, and that the burden of proof at this stage is on the 

defendant public official.   Id. at 1264; Robbin v. City of Santa Fe, 583 Fed. App’x. 
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858, 864 (10th Cir. 2014); Shechter v. Comptroller of the City of New York, 79 F.3d 

265, 268 (2nd Cir. 1996);  Johnson v. Phillips, 664 F.3d 232, 236-237 (2nd Cir. 

2011);  In Re Allen, 106 F.3d 582, 590 (4th  Cir. 1997); Barker v. Norman, 651 

F.2d 1107, 1124-25 (5th Cir. 1981); U.S. v. Burzynski Cancer Research Institute, 

819 F.2d 1301 (5th Cir. 1987); Mackey v. Duke, 29 F.3d 1086, 1095 (6th Cir. 1994);  

Merritt v. Mackey,  827 F.2d 1368, 1372-1373 (9th Cir. 1987); Rich v. Dollar, 841 

F.2d 1558, 1563 (11th Circuit 1988); Lenz v. Winburn, 51 F.3d 1540, 1545 (11th 

Cir. 1995); Graham v. Bell, 712 F.2d 490, 502 n. 36 (D.C. Cir. 1983).  Gallegos is 

incorrect when he states that the “scope of authority” element of the qualified 

immunity defense was not “clearly established” at the time of the 2011 incidents 

which form the basis of this lawsuit.  Appellant’s Opening Brief at pp. 18, 26; see 

also Harlow v. Fitzgerald, 457 U.S. 800, 818 & 819 n. 34 (1982) (holding that 

qualified immunity extends to “government officials performing discretionary 

functions” and to “actions within the scope of the official’s duties”). 

The Eleventh Circuit has summarized the rationale for this first step in the 

qualified immunity analysis: 

The doctrine of qualified immunity was developed to defray the social 
costs of litigation against government officials. . . . When a 
government official goes completely outside the scope of his 
discretionary authority, he ceases to act as a government official and 
instead acts on his own behalf.  Once a governmental official acts on 
his own behalf, the policies underlying the doctrine of qualified 
immunity no longer support its application.  For that reason, if a 
government official is acting wholly outside the scope of this 
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discretionary authority, he is not entitled to qualified immunity 
regardless of whether the law in the area was clearly established. 
 

Harbert Intern. Inc. v. James, 157 F.3d 1271. 1281 (11th Cir. 1998)(emphasis 

added).  The district court therefore properly started with this inquiry and placed 

the burden of proof on Gallegos to demonstrate that he had acted within the scope 

of his authority. 

 Only if, after interpreting the evidence in the light most favorable to the 

plaintiff, the court concludes during this first inquiry that the defendant was 

engaged in a discretionary function, does the burden shift to the plaintiff to prove 

the defendant is not entitled to qualified immunity.  Holloman, 370 F.3d at 1264.  

This second inquiry of the analysis involves a two-step test:  plaintiff must “show 

that (i) the defendant violated a constitutional right and (ii) this right was clearly 

established at the time of the alleged violation.” Id.; Rich, 841 F.2d at 1563-1564.  

In this case, the district court did not reach this second inquiry of the 

analysis, as it determined that that Gallegos “failed to meet his burden to establish 

that the actions for which he seeks qualified immunity were not clearly outside of 

the scope of his authority.  Therefore, he cannot assert the defense of qualified 

immunity with respect to the removal of Plaintiff’s property . . . .”  (Aplt. App. at 

000850); see Shechter, 79 F.3d at 270 (“Because defendant-appellant’s qualified 

immunity defense fails with respect to the scope of authority issue . . . we need not 

reach the second prong of the qualified immunity test whether the alleged conduct . 
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. . violated any of Shechter’s clearly established rights”); Harbart, 157 F.3d at 

1281. 

In reaching its conclusion, the district court engaged in the initial two-step 

analysis outlined by the circuit courts to determine whether an official was acting 

within the scope of his authority:  “[o]ur inquiry is two-fold.  We ask whether the 

government employee was (a) performing legitimate job-related functions (that is, 

performing a legitimate job related goal) (b) through means that were within his 

power to utilize.”  (Aplt. App. at 000843); Holloman, 370 F.3d at 1265. (emphasis 

added).    

As to the first step, the district court noted that a New Mexico statute makes 

it a misdemeanor to obstruct a public road (without ruling on whether Red Hill 

Road was in fact public or private).  (Aplt. App. at 000844); see NMSA 1978, 

Section 67-7-1.  The district court stated that “the existence of a statute 

criminalizing the obstruction of a public road does indicate that keeping public 

roads free of obstruction is a legitimate job-related function of a district attorney.”3  

(Aplt. App. at 000846).   Accordingly, the district court focused its analysis on the 

                                                            
3 Stanley submitted to the district court that Gallegos did far more than reach a “subjective 
conclusion” that Red Hill Road was a public road.  (Aplt. App. at 000834).  Based on the 
evidence presented to the district court. Stanley contends that Gallegos in fact “adjudicated” the 
private/public nature of the road, publicized that decision and expressly authorized members of 
the public to take action to open up the road.  (Aplt. App. at 000353, 000374-000375).  Stanley 
further contends that the public or private nature of the road is a principally civil matter under the 
jurisdiction of the Board of County Commissioners of Colfax County, which has disclaimed any 
interest in Red Hill Road.  (Aplt. App. at 000350-000351). 
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second step, to “examine whether the type of action in which [the official] was 

engaging to further the goal was authorized.”  (Aplt. App. at 000846);  Holloman, 

370 F.3d at 1282.  As the Eleventh Circuit stated: 

The primary purpose of the qualified immunity doctrine is to allow 
government employees to enjoy a degree of protection only when 
exercising powers that legitimately form a part of their jobs. . . . Each 
government employee is given only a certain “arsenal” of powers with 
which to accomplish her goals. . .   Employment by a local, county or 
state government is not a carte blanche invitation to push the 
envelope and tackle matters far beyond one’s job description or 
achieve one’s official goals through unauthorized means.  Pursuing a 
job-related goal through means that fall outside the range of 
discretion that comes with an employee’s job is not protected by 
qualified immunity. 
 

Id. at 1266 – 1267 (emphasis added); see also Shechter, 79 F.3d at 270 (the 

government official must “demonstrate that the specific acts at issue were 

performed within the scope of their official duties.”) 

B. The District Court Properly Used The Legal Standard From In Re 
Allen To Analyze Whether Gallegos Had Acted Within The Scope Of 
His Authority. 

 
 As noted above, it has long been established that an official acting beyond 

the scope of his authority may not claim qualified immunity.  Holloman, 370 F3d 

at 1264; In Re Allen, 106 F3d at 590 (4th Cir. 1997) and cases cited therein.  “[A] 

government official acts within the scope of his authority if objective 

circumstances compel the conclusion that the challenged actions occurred in the 

performance of the official’s duties and within the scope of this authority.”  Hill v. 
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DeKalb Regional Youth Detention Center, 40 F.3d 1176, 1185, fn. 17 (11th Cir. 

1994); Holloman, 370 F.3d at 1265-1266; Rich, 841 F.2d at 1564. The scope of the 

official’s authority depends upon an analysis of the statutes or regulations 

controlling the official’s duties.  In Re Allen, 106 F.3d at 595.  In In Re Allen, for 

example, the court turned to “an analysis of West Virginia law” to determine 

whether it was reasonable for the West Virginia Attorney General to have 

understood that establishing a “government agency corporation” was beyond the 

limits of this authority.  Id. 

 The In Re Allen, the Court added an additional element to this analysis, 

which it conceded “our sister circuits have not (at least to date) so held.”  Id at 592.   

It held that “an official may claim qualified immunity as long as his actions are not 

clearly established to be beyond the boundaries of his discretionary authority.”  Id. 

at 593 (emphasis added).  The Court further stated that “[t]his test is objective, and 

examines what a reasonable official in the defendant’s position would have 

understood the limits of his statutory authority to be.”  Id.  The Court expressed 

concern about denying qualified immunity to a defendant who acted “arguably 

within the scope of their authority,” at the same time stating that “when a 

government official does act totally beyond the scope of his authority, he received 

no immunity at common law and is entitled to none under §1983.”  Id. at 592, 594.  

The Tenth Circuit, in an unpublished opinion, cited In Re Allen without discussion, 
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stating that “qualified immunity may also be inappropriate when an official 

‘performs an act clearly established to be beyond the scope of his discretionary 

authority.’”  Robbin, 583 F. App’x at 864. 

 The district court here applied the In Re Allen standard.  (Aplt. App. at 

000840).  As discussed in further detail below, even under this more restrictive 

analysis, Gallegos’ decision to operate outside of the judicial system to remove the 

gates and fences on the road was so clearly beyond of the scope of his authority 

that he may not claim qualified immunity.  Gallegos, however, now wishes to go 

beyond even the additional protections afforded to him by In Re Allen and add the 

further requirement that an act is “clearly established” to be outside of an official’s 

scope of authority only if it has previously determined to be so by Tenth Circuit or 

Supreme Court authority.   

C. It Is Not The Law That The Scope Of A Government Official’s 
Authority Must Have Been “Clearly Established” By Circuit Court Or 
Supreme Court Decision. 

 
In essence, Gallegos wishes to graft the jurisprudence from the second part 

of the qualified immunity analysis – that the defendant must have violated a 

“clearly established” constitutional right of the plaintiff – onto the first part of In 

Re Allen’s qualified immunity analysis – whether the defendant’s actions are 

“clearly established” to be beyond the scope of this authority.  As argued by 

Gallegos, “the District Court must find that a reasonable district attorney would 
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have known, from clearly established authority, his actions were ‘beyond the 

boundaries of his discretionary authority’.”  Appellant’s Opening Brief at 17 

(emphasis added).  He further states that “the scope of authority test under In Re 

Allen requires the same analysis as that second prong of the qualified immunity test 

in determining whether a public official has violated clearly established law.”  Id. 

at 18. 

These legal arguments of Gallegos are not supported by any cited legal 

authority; rather, they are unsupported assertions of what Gallegos would like the 

law to be.  Stanley has not located any reported decision which has amplified the 

In Re Allen analysis to require “clearly established” authority from the applicable 

circuit court or the Supreme Court before a court can find that a government 

official’s action was beyond the scope of his authority.  Importantly, this is 

decidedly not the analysis which the Fourth Circuit applied in In Re Allen; had it 

been, the court would not have denied the West Virginia Attorney General 

qualified immunity on the issue of first impression in that case.  Instead, the Fourth 

Circuit found that “in forming his own ‘government agency’ . . . McGraw 

performed an act a reasonable official in his position would have known was 

clearly established to be beyond the scope of his job duties.”  106 F.3d at 598.  As 

the Court stated: 

[A]ll the official must know is the limit of his or her own authority.  A 
government official does not need an extensive background in legal 
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history to understand that he cannot claim qualified immunity when 
he acts totally beyond the scope of his authority.  Thus, we jeopardize 
no public policy goal by requiring a government official to know the 
outer limits of his own authority and, in turn, holding him responsible 
for actions clearly established to be outside of those limits. 
 

In Re Allen, 106 F.3d at 593 (emphasis added).   

It is logical and consistent with public policy to have different levels of 

scrutiny for determining whether an official’s conduct was “clearly established” as 

beyond the scope of his discretionary job authority, versus whether the official’s 

conduct violated a “clearly established” constitutional right.  In the first instance, it 

is to be expected that an official “must know the limit of his or her own authority” 

– that is, what he can or cannot do as part of his job - without having those limits 

explained by a  court.   On the other hand, it is reasonable not to hold an local or 

state official liable for the violation of a federal constitutional right unless the law 

is clear “with regard to the official’s particular action in the particular situation.”  

Mackey, 29 F.3d at 1094.4    

The doctrine of qualified immunity is designed to strike a balance between 

the government official’s right to carry out their duties with the public’s right to be 

free from unlawful conduct.  In Re Allen 106 F3d at 592-593.  “Qualified 

immunity balances two important interests – the need to hold public officials 

                                                            
4 “That is not to say that an official action is protected by qualified immunity unless the very 
action in question has been previously held to be unlawful; but it is to say that in light of pre-
existing law the unlawfulness must be apparent.”  Id. 
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accountable when they exercise power irresponsibly and the need to shield officials 

from harassment, distraction and liability when they perform their duties 

reasonably.”  (Aplt. App. at 000839-000840, citing Pearson v. Callahan, 555 U.S. 

223, 231 (2009)).  Imposing the additional requirement argued by Gallegos would 

tip the scale too far in favor of the government official, who could act with 

impunity unless he had been specifically “told” by the courts of the limits of his 

own authority to act.  Under Gallegos’ theory, a local or state government official 

would not be deemed to know the scope of his own job duties until the federal 

courts had so informed him.  Government officials are already adequately 

protected by the elevated standard set forth In Re Allen:   they will only be held 

liable if their actions are “clearly” – not just arguably – outside of the scope of 

their authority. 

III 
THE DISTRICT COURT CORRECTLY ANALYZED NEW MEXICO LAW 

REGARDING DISTRICT ATTORNEYS TO DETERMINE THAT GALLEGOS 
ACTED OUTSIDE OF THE SCOPE OF HIS AUTHORITY. 

 
 As discussed above, the “scope of authority” inquiry has two distinct parts:  

whether the government official was performing legitimate job-related functions, 

and whether he used means that were within his power.  The district court found 

that prevention of obstruction to public roads was a legitimate job-related function 

of the district attorney, thus satisfying the first part of the inquiry.  It then focused 

on the second step of the “scope of authority” inquiry:  whether Gallegos was 
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pursuing a job-related goal through legitimate means that were within his powers.  

(Apt. App. at 000846); Holloman, 370 F.3d at 1252.  Gallegos’ argument again 

conflates and confuses the two parts of this analysis.  The narrow focus instead 

must be, as the district court’s was, on the specific acts undertaken by Gallegos to 

determine whether they were authorized under the powers and duties given to 

district attorneys under New Mexico law.   See In Re Allen, 106 F.3d at 595 

(examining defendant’s scope of authority under West Virginia law); Lenz, 51 F.3d 

at 1546 (same under Florida law).   

The district court concluded that Gallegos’ actions to personally open up the 

locked gate in Red Hill Road on August 24, 2011, and in directing law 

enforcement officers to take similar actions on that date and again on September 

10, 2011, bore “no resemblance to the duties or powers of a New Mexico district 

attorney.”  As these actions were so clearly outside of the scope of Gallegos’ 

authority, the district court found that he was not entitled to qualified immunity.  

(Aplt. App. at 000850). 

 A. Gallegos’ “Self-Help” Actions To Open Up Red Hill Road Are Not  
  Authorized By The New Mexico Constitution Or Statute. 

 
 Section 24 of Article VI of the New Mexico Constitution provides that the 

District Attorney is the “law officer” for his or her district, and “shall perform such 

duties … as may be prescribed by law.”  These duties are statutorily established by 

NMSA 1978, § 36-1-18.   The Constitution and statutes “prescribe and delimit the 
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authority of the district attorney.” Candelaria v. Robinson, 606 P.2d 196, 201 

(N.M. Ct. App.  1980). District Attorneys in New Mexico have no common law 

power.  Id. at 202; New Mexico Attorney General Op. 59-47 at p. 72 (1959)(“as a 

general  rule District Attorneys have no common law powers and must function in 

accordance with authority specifically or impliedly conferred upon that office by 

state statutes or Constitution”).  In addition, a district attorney acting in his 

prosecutorial role is not considered to be a “law enforcement officer” within the 

meaning of the New Mexico Tort Claims Act.  Coyazo v. State, 897 P.2d 234, 236 

(N.M. Ct. App. 1995) (“We reject Coyazo's invitation to stretch the definition of 

‘law enforcement officer’ to include district attorneys in their prosecutorial role”). 

 Only one of the statutory grants of authority to district attorneys is relevant 

to the situation at hand:  “[E]ach district attorney shall: prosecute and defend for 

the state in all courts of record of the counties in his district all cases, criminal and 

civil, in which the state or any county in his district may be a party of interest.”  

NMSA 1978, Section 36-1-18(A) (emphasis added).  This section authorizes 

Gallegos to take only two courses of action to enforce his opinion that Red Hill 

Road is a public road.  First, Gallegos could have filed criminal charges against 

Stanley for allegedly obstructing a public road.  Second, Gallegos could have 

advised the Board of County Commissioners for Colfax County, which is 

responsible for maintaining the County’s roads, of his belief that Red Hill Road 

 24   
 

Appellate Case: 15-2156     Document: 01019608207     Date Filed: 04/25/2016     Page: 32     



was public, and sought to have the County assert that position in Stanley’s quiet 

title suit (which was pending at the time) or in another civil action.  Had there 

indeed been an emergency situation (and there was not, see Aplt. App. at 000837), 

Gallegos could have obtained a temporary restraining order or preliminary 

injunction from the Court against Stanley to open up the road.  Any of these 

judicial courses of action would have given Stanley an opportunity to defend and 

present testimony and evidence about the nature of the road, which he firmly 

believes (and the evidence supports) is private. 

Gallegos deliberately chose not to do so, and intentionally acted extra-

judicially and engaged in self-help, because, as he testified “instead of filing 

charges and wasting the taxpayer’s money in the end, and maybe getting worse or 

who knows what result, I decided to just open the gate.”5  (Aplt. App. at 000835).  

Having failed to demonstrate any express authority for his actions, Gallegos 

attempts to imply them from various sources.  See Candelaria,  606 P.2d at 201 

(New Mexico district attorneys’ authority “includes duties incidental and necessary 

to the discharge of duties prescribed by the Constitution or statutes”).  However, 

such incidental powers only extend to such powers “that may be fairly implied” 

from powers granted by statute.  Id. 
                                                            
5 Prior to taking action to open up Red Hill Road, Gallegos did not consult with the Colfax 
County Commissioners because “it was not relevant to my analysis.”  The Colfax County Board 
of County Commissioners was named as a defendant in Stanley’s state quiet title suit and 
voluntarily disclaimed any interest in Red Hill Road. (Aplt. App. at 000350-000351). 
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B. Gallegos Had No Implied Authority To Act Extra-Judicially To Open  
  Up Red Hill Road To Public Use. 

 
In this matter, Gallegos has at different times pointed to varying sources of 

an “implied power” to open up Red Hill Road through “self-help” actions and 

without any form of Court authorization whatsoever.  To the district court, 

Gallegos stated that he was exercising his “prosecutorial discretion” in acting, on 

two separate occasions, to physically open up Red Hill Road.  From the 

uncontroversial position that a district attorney has discretion in bringing criminal 

charges, Gallegos asserted that “should he instead choose to use his authority to 

address unlawful conduct by other means such authority will only be limited given 

clear evidence of intent by the Legislature to limit the district attorney’s 

discretion.”  (Aplt. App. at 000580) (emphasis in original).   The district court 

rightly rejected this “extraordinary claim of power” that a district attorney has 

“plenary power” to act  unless explicitly prohibited by the Legislature, finding it to 

be “directly refuted by the well-established rule that New Mexico district attorneys 

have no common law powers and are limited  to those given by the constitution 

and statutes.”  (Aplt. App. at 000847). 

Gallegos now, to this court, argues that he was involved in “investigative or 

police-like functions.”  However, as the district court noted, he was not present on 

August 24, 2011 “to investigate criminal activity or determine whether he should 

file charges or some other legal action.”  (Aplt. App. at 000849).  Instead, he was 
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there to personally use bolt cutters to cut the lock on the gate on Red Hill Road, to 

remove barbwire and fence posts from the cattle guard in the road, and to instruct 

County  law enforcement officers to assist him in that task (as he did again on 

September 10, 2011).   It is not clear what Gallegos means by “police-like” 

functions; Gallegos certainly was not present to arrest Stanley or to serve a search 

warrant.  Nor has Gallegos cited any legal authority which would grant qualified 

immunity to a law enforcement officer for taking the same actions as Gallegos.6    

Gallegos’ makes several references to the treatment of Stanley’s claims 

against Colfax County Sheriff Casias in its argument are inapt.  The district court 

considered Sheriff Casias’ claim of qualified immunity, just as it considered 

Gallegos’.  (Aplt. App. at 000281-000288).  The district court dismissed the claims 

against Sheriff Casias relating to the August 24, 2011incident, finding the evidence 

showed that the Colfax County deputies only observed the opening up the locked 

gate by Gallegos on that date, and took no other action.  (Aplt. App. at 000284-

000285).  The district court did not dismiss the claims relating to the September 

10, 2011 incident (when a Colfax County Deputy re-opened the road based on 

Gallegos’ advice), finding that factual issues and legal arguments remained.  (Aplt. 

App. at 000285-000286).  Sheriff Casias’ motion for summary judgment based on 

                                                            
6 As noted above, district attorneys in New Mexico are not considered to be “law enforcement 
officers” for the purposes of the New Mexico Tort Claims Act. 

 27   
 

Appellate Case: 15-2156     Document: 01019608207     Date Filed: 04/25/2016     Page: 35     



qualified immunity was made at an early stage of this litigation, before any 

discovery had been taken.  (Aplt. App. at 000286).  Had such discovery taken 

place, the “scope of authority” issue might have arisen as to Sheriff Casias as well, 

but Stanley settled his claims against Sheriff Casias shortly after the district court’s 

ruling on his qualified immunity motion.  (Aplt. App. at 000289-000294). 

The district court succinctly summarized “[T]he fatal flaw in Defendant 

Gallegos’ argument”: 

That he specifically elected to operate outside of the judicial system in 
taking these actions.  He testified that, “instead of filing charges and 
wasting the taxpayer’s money in the end, and maybe getting a worse 
result or who-knows-what result, I decided to just go open the gate.” 
[citations omitted]. Having made that choice prior to acting, 
Defendant Gallegos cannot  now argue that his actions  in destroying 
the gate were incidental to, let alone necessary for, pursuing his 
powers of prosecute crime or  represent the counties in court. 
 

(Aplt. App. at 000848-000849).  There simply is no basis or justification for a 

district attorney, a law officer and a quasi-judicial official, for taking the law into 

his own hands, as Gallegos did here.  As the district court noted, Gallegos had 

numerous legal options available to him:  file criminal charges or a civil suit, 

obtain an order, injunction or order from a court, or intervene in the pending state 

quiet title suit.  (Aplt. App. at 000848).  Gallegos has admitted that he did none of 

these, even though “[n]o emergency or exigent circumstances were present that 

required immediate action.”  See, e.g., Appellant’s Opening Brief at pp. 4, 10; 

(Aplt. App. at 000837).  The district court found that “Defendant Gallegos failure 
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to exercise any of these options were not the result of mistake, a reconsideration or 

changed circumstances.  They were the result of an intentional choice to act extra-

judicially. It cannot be said that the authority to enforce the law in court fairly 

implies the authority to enforce it by whatever means seem convenient.”  (Aplt. 

App. at 000849-000850) (emphasis in original). 

 Gallegos did not “act within means that were within his power to utilize” to 

advance his opinion that Red Hill Road is a public, not a private road.   As district 

attorney, he is required by the New Mexico Constitution to be “learned in the law,” 

including knowing “the limit of his or her own authority.”  New Mexico 

Constitution, Article VI, Section 24; In Re Allen, 106 F.2d at 593.  “Objective 

circumstances” here compel the conclusion that Gallegos was not acting within the 

scope of his authority.  Even under the stricter In Re Allen standard, Gallegos did 

not act “arguably” within the scope of his authority.  Rather, a reasonable official 

would have understood that acting extra-judicially to enforce a contested legal 

position would be “clearly established” to be “totally beyond the scope of his 

authority.”   

 The Third Circuit in Holloman neatly summarized this rationale for denying 

qualified immunity, in a case in which a high school teacher sought to foster her 

student’s character education and teach compassion by conducting a silent moment 

of prayer in class: 
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[W]e are holding her ineligible for qualified immunity as a matter of 
law because she failed to establish that her act – this type of act – fell 
within her duties or powers as a teacher.  The fact that Allred is a 
teacher does not mean that anything she says or does in front of a 
class necessary constitutes an exercise or her discretionary powers or 
is a job related function . . . . Consequently, Allred is not even 
potentially entitled to summary judgment on qualified immunity 
grounds . . . . 
 

370 F.3d. at 1283.  

 The district court in this case acted properly when it denied qualified 

immunity to Gallegos because he “cannot demonstrate that a reasonable district 

attorney would not have known that the means we used were clearly outside his 

authority.”  (Aplt. App. at 000846).  This Court should uphold that decision for the 

reasons set forth above. 

IV 
GALLEGOS IS NOT IMMUNE FROM SUIT 

 
 In the unlikely event that the Court disagrees with the district court’s 

decision that Gallegos acted outside the scope of his authority, the Court should 

decline to consider the remainder of Gallegos’ brief for two main reasons:  (1) 

because the district court found that Gallegos’ actions were outside the scope of his 

authority, it did not make a determination on Gallegos’ other qualified immunity 

arguments; and (2) Gallegos himself did not properly raise or brief the issues set 
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forth in Section III of his Opening Brief.7  However, should the Court consider 

them, the issues discussed below provide further reasons to affirm the qualified 

immunity decision of the lower court. 

A. The District Court Did Not Rule On The Issues Raised In Section III 
Of Appellant’s Brief 

 
The district court correctly determined that Gallegos could not rely upon the 

defense of qualified immunity because he failed to demonstrate that his actions 

were undertaken in his capacity as district attorney.  Therefore, the district court 

had no need to consider whether – if Gallegos was acting within that capacity – he 

was entitled to the defense of qualified immunity. 

Where the district court has not ruled upon the application of the defense of 

qualified immunity, the matter should be remanded to the lower court for 

consideration of the issue.  Harris v. Morales, 231 Fed. App’x. 773, 777 (10th Cir. 

                                                            
7 While Stanley addressed the discrete Fourth and Fifth Amendment issues in his summary 
judgment response (see Aplt. App. at 000370-000374), Gallegos completely ignored them in his 
own summary judgment briefing, including his reply.  Thus, Gallegos neither raised nor briefed 
these issues in his opening, reply, or supplemental summary judgment briefs.  See Aplt. App. at 
000303-000314 (Motion for Summary Judgment); 000517-000526 (Reply in Support of 
Summary Judgment); Aplt. App. at 000578-000591 (Supplemental Brief in Support of Summary 
Judgment); Aplt. App. at 000683-000692 (Response to Stanley’s Supplemental Brief on Road 
Status). Stanley’s mention of the issue – without response by Gallegos – does not provide an 
adequate basis upon which the issue may be addressed on appeal.  See Lyons v. Jefferson Bank & 
Trust, 994 F.2d 716, 722 (10th Cir. 1993) (“where an issue is raised but not pursued in the trial 
court, it cannot be the basis for the appeal”). 
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2007) (“That we have jurisdiction, however, does not mean that we must, or 

should, resolve the merits of the appeal. The district court did not fully consider 

qualified immunity; it did not address whether the applicable constitutional right 

was ‘clearly established’ at the time of [the defendant’s] actions. ‘As a general rule 

an appellate court does not consider an issue not passed upon below’,” citations 

omitted); Workman v. Jordan, 958 F.2d 332, 336-37 (10th Cir. 1992) (“The parties 

ask us to decide the qualified immunity issue. While there is authority for the 

parties' request, … as a general rule, a federal appellate court does not consider an 

issue not passed upon below. … We therefore conclude the matter should be 

remanded to the district court,” citations omitted); Ferguson v. Brian Webster, 

P.A., 493 Fed. App’x. 982, 983 (10th Cir. 2012) (“this court has declined to 

exercise jurisdiction where a district court failed to address qualified immunity, 

instead opting to remand to the district court to address qualified immunity in the 

first instance”).   See also Ziegler v. Hamm, 13 F.3d 408 (Table), 1993 WL 482966 

(10th Cir. Nov. 24, 1993) (“the court's nominal grant of summary judgment to 

defendants did not properly dispose of Ziegler's retaliation claim. The district court 

… did not determine whether defendants should prevail as a matter of law. 

Therefore, we remand this remaining claim to the district court for that analysis” 

(citing Workman). 
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B. The Law Relating To Qualified Immunity  

To assess the defense of qualified immunity, the court determines:  (1) 

“whether the facts that a plaintiff has alleged … or shown … make out a violation 

of a constitutional right,” taking those facts in the light most favorable to the party 

asserting the injury,  and (2) “whether the right at issue was ‘clearly established’ at 

the time of defendant's alleged misconduct.”  Pearson v. Callahan, 555 U.S. 223, 

232, 129 S. Ct. 808, 816, 172 L. Ed. 2d 565 (2009); Saucier v. Katz, 533 U.S. 194, 

201, 121 S. Ct. 2151, 2156, 150 L. Ed. 2d 272 (2001).  These issues need not be 

decided in any particular order.  Thomson v. Salt Lake Cty, 584 F.3d 1304, 1312 

fn.2 (10th Cir. 2009) (“courts have discretion to determine ‘which of the two 

prongs of the qualified immunity analysis should be addressed first in light of the 

circumstances in the particular case at hand,’” citation omitted).  However, in this 

case, Gallegos placed all of his eggs in the “clearly established” basket, making no 

specific argument as to whether the facts Stanley alleged (as opposed to the 

disputed facts argued by Gallegos) showed a violation of a constitutional right.  

See Aplt. App. at 000308-000314, 000522-000524. 

The “clearly established” element does not require specificity.  In Pierce v. 

Gilchrist, 359 F.3d 1279, 1298 (10th Cir. 2004), the Court reviewed recent United 

States Supreme Court jurisprudence on this issue, quoting Hope v. Pelzer, 536 U.S. 

730, 122 S.Ct. 2508, 153 L.Ed2d 666 (2002):   
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For a constitutional right to be clearly established, its contours must 
be sufficiently clear that a reasonable official would understand that 
what he is doing violates that right. This is not to say that an official 
action is protected by qualified immunity unless the very action in 
question has been held unlawful, but it is to say that in light of pre-
existing law the unlawfulness must be apparent. 
 

Hope, 536 U.S. at 739 (emphasis added). 

[O]fficials can still be on notice that their conduct violates established 
law even in novel factual circumstances. Indeed, … we expressly 
rejected a requirement that previous cases be “fundamentally 
similar.” Although earlier cases involving “fundamentally similar” 
facts can provide especially strong support for a conclusion that the 
law is clearly established, they are not necessary to such a finding.... 
[T]he salient question ... is whether the state of the law [at the time of 
the conduct] gave respondents fair warning that their alleged 
treatment of [plaintiff] was unconstitutional. 
 

Hope, 536 U.S. at 741 (interior citation omitted, emphasis added).  This Court 

noted: 

Hope thus shifted the qualified immunity analysis from a scavenger 
hunt for prior cases with precisely the same facts toward the more 
relevant inquiry of whether the law put officials on fair notice that the 
described conduct was unconstitutional. As this Court held even prior 
to Hope, qualified immunity will not be granted if government 
defendants fail to make “reasonable applications of the prevailing law 
to their own circumstances.” ... 
 
The degree of specificity required from prior case law depends in part 
on the character of the challenged conduct. The more obviously 
egregious the conduct in light of prevailing constitutional principles, 
the less specificity is required from prior case law to clearly establish 
the violation. 
 

Pierce, 359 F.3d at 1298 (citations omitted, emphasis added).   
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In the event the plaintiff succeeds in demonstrating both the facts of a 

constitutional violation and clearly established law, the burden shifts back “to the 

defendant. At that point, the defendant must show ‘that there are no genuine issues 

of material fact and that he or she is entitled to judgment as a matter of law.’”  

Albright v. Rodriguez, 51 F.3d 1531, 1535 (10th Cir. 1995) (citation omitted).   

In analyzing these issues in the context of interlocutory appeal following the 

district court’s denial of qualified immunity, “we ‘rely on the district court's 

description of the facts, taken in the light most favorable to Plaintiff, and do not 

reevaluate the district court's conclusion that the ... record is sufficient to prove 

these facts.’” Perea v. Baca, No. 14-2214, 2016 WL 1297355, at *1 (10th Cir. Apr. 

4, 2016), citing  Al–Turki v. Robinson, 762 F.3d 1188, 1191 (10th Cir. 2014). 

C. Gallegos Partially Waived The Arguments Contained In His Section 
III Because He Failed To Argue Or Brief To The District Court The 
Issue Of Whether The Facts Alleged By Stanley Demonstrate A 
Deprivation Of A Constitutional Right 

 
Before the district court, Gallegos did not expressly claim that Stanley failed 

to assert facts establishing a violation of constitutional rights under the Fourth, 

Fifth or Fourteenth Amendments.   Nor did Gallegos raise any of the arguments 

specific to these Amendments in the district court.  Instead, Gallegos moved for 

summary judgment in reliance upon the “clearly established law” element of 

qualified immunity, without regard to the factual constitutional predicates.  On 

appeal, he attempts to remedy this oversight by making a perfunctory argument 
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without any case citation that the Fifth Amendment provides no basis for relief 

(Appellants’ Opening Brief at Section II(C)).  As to the Fourth Amendment, 

Gallegos claims no clearly established law prevented him from deciding that he 

had the implicit authority to determine legal rights, and then to act on his own 

quasi-judicial determination by tearing down and destroying personal property.  

(Appellants’ Opening Brief at Section II(B)).  With regard to the Fourteenth 

Amendment, for the first time, Gallegos attempts to argue that Stanley received 

due process, as a matter of fact.  (Appellants’ Opening Brief at Section II(C)).  

These new arguments appear only on appeal, as the absence of citations to the 

Appendix in Gallegos’ brief attests. 

Because Gallegos failed to raise these issues and arguments below, the Court 

should decline to consider them on appeal.  Mick v. Brewer, 76 F.3d 1127, 1132 

(10th Cir. 1996) (“Defendants … also contend the district court erred in denying 

them qualified immunity because the facts of this case present ‘extraordinary 

circumstances.’ We do not address Defendants' ‘extraordinary circumstances’ 

argument because they did not raise it in the district court. See Singleton v. Wulff, 

428 U.S. 106, 120, 96 S.Ct. 2868, 2877, 49 L.Ed.2d 826 (1976) (“It is the general 

rule, of course, that a federal appellate court does not consider an issue not passed 

upon below.”)).  See also Harsco Corp. v. Renner, 475 F.3d 1179, 1190 (10th Cir. 

2007) (“a federal appellate court will generally not consider issues not passed upon 
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below”); Hill v. Kansas Gas Serv. Co., 323 F.3d 858, 866 (10th Cir. 2003) (“We 

have repeatedly held that absent ‘extraordinary circumstances,’ we do not consider 

arguments raised for the first time on appeal. … Finding no reason to depart from 

this rule here, we decline to address this argument,” citation omitted).  

D. The Facts Adduced By Stanley Show Gallegos Violated His 
Constitutional Rights And The Existence Of Clearly Established Law 
Defeats The Qualified Immunity Defense 

 
In the context of an interlocutory appeal following the district court’s denial 

of qualified immunity, “we ‘rely on the district court's description of the facts, 

taken in the light most favorable to Plaintiff, and do not reevaluate the district 

court's conclusion that the ... record is sufficient to prove these facts.’” Perea v. 

Baca, No. 14-2214, 2016 WL 1297355, at *1 (10th Cir. Apr. 4, 2016), citing Al–

Turki v. Robinson, 762 F.3d 1188, 1191 (10th Cir. 2014).   In addition, as this 

appeal arose from a motion for summary judgment, it is only reviewable if 

Gallegos establishes that he is entitled to summary judgment, “even under the 

plaintiff’s version of the facts.”  York v. City of Las Cruces, 523 F.3d 1205, 1209-

10 (10th Cir. 2008) (“Our jurisdiction also extends to situations where a defendant 

claims on appeal that accepting the plaintiff's version of the facts as true, he is still 

entitled to qualified immunity). See e.g., Johnson v. Martin, 195 F.3d 1208, 1214 

(10th Cir.1999) (“[I]f a defendant's appeal of the denial of a motion for summary 

judgment is based on the argument that, even under the plaintiff's version of the 
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facts, the defendant did not violate clearly established law, then the district court's 

summary judgment ruling is immediately appealable.”)).  Finally, on appeal from 

the denial of a motion for summary judgment seeking qualified immunity, the 

Court construes “the record in the light most favorable to the nonmoving party.”  

Stearns v. Clarkson, 615 F.3d 1278, 1282 (10th Cir. 2010), citing York, supra.   

 Gallegos moved for summary judgment setting forth 13 allegedly 

undisputed facts.  (Aplt. App. at 000304-000306).  With proper record citations, 

Stanley disputed all but one of those facts.  (Aplt. App. at 000354-000358). In 

addition, Stanley set out 31 facts of his own (Aplt. App. at 000347-000354), none 

of which Gallegos properly disputed (Aplt. App. at 000518). 

1. Gallegos’ claims incorrectly rely upon the fallacy that Gallegos’ 
belief that the road was public was objectively reasonable 

 
Gallegos’ arguments in support of qualified immunity all rely upon his 

underlying contention that it was objectively reasonable for him to act as if the 

road at issue was a public road, although the road was not dedicated, and there was 

a pending lawsuit over its status.   However, because the facts adduced by Stanley 

and supported by the record demonstrate otherwise, Gallegos’ argument must fail.  

The record shows that Gallegos ignored all facts and law contrary to his own 

opinion, and further demonstrate that he decided not to seek a court order for fear a 

court would rule against his untenable position.  As the district court noted:  “He 

testified that, ‘instead of filing charges and wasting the taxpayer's money in the 
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end, and maybe getting worse or who-knows-what result, I decided to just go open 

the gate.’”  (Aplt. App. at 000848-000849, emphasis added). 

The undisputed evidence adduced on summary judgment, and in 

supplemental briefs requested by the district court, proves that Gallegos was aware 

the road at issue, variously referred to as “Ranch Road 2” and “Red Hill Road,” 

was never a dedicated road or highway. It is not alleged that Colfax County ever 

declared the alleged road to be public, or that it acquired the road through 

dedication, condemnation, or otherwise.  Similarly, Colfax County neither 

performed regular maintenance on the alleged road nor included Ranch Road 2 on 

its road inventory.  (Aplt. App. at 000362, 000478). Instead, Gallegos contended 

the road was implicitly “public” pursuant to 43 U.S.C. § 932.  (Aplt. App. at 

000352).  43 U.S.C. § 932 (Revised Statute 2477 or “R.S. 2477”), originally 

passed in 1866, stated: 

Right of way for highways.  The right of way for the construction of 
highways over public lands, not reserved for public uses, is hereby 
granted. 
 

43 U.S.C. § 932.8 

 Gallegos’ failure to show (or even assert) that Colfax County believed an 

R.S. 2477 road existed results in a presumption that the road is private.  In 

                                                            
8 Although the statute was repealed in 1976, roads created pursuant to the statute prior to that 
date, not otherwise abandoned or vacated, remained public Section 932 roads.   
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Southwest Four Wheel Drive Ass'n v. Bureau of Land Mgmt., 271 F. Supp. 2d 1308 

(D.N.M. 2003) aff'd., 363 F.3d 1069 (10th Cir. 2004), the plaintiff asserted there 

was an R.S. 2477 road over BLM land.  The BLM argued there was no public 

road.  The court concluded - based upon the government’s position that no public 

road had been created - there was a “presumption that no [R.S. 2477] public roads 

existed” and“[d]oubts as to whether land was reserved for public use is resolved in 

favor of the government.” Id. at 1313 (emphasis added).  Colfax County never 

claimed the road to be public and has since disclaimed any interest in the road.  

(Aplt. App. at 000455-000456, Aplt. App. at 000350-000351, Fact N).  In the 

absence of a claim by the applicable governmental authority that a public RS 2477 

road exists, the road is presumed to be private. 

As a matter of law, it was not reasonable for Gallegos to presume the alleged 

RS 2477 road was public and place the burden on Stanley to prove the reverse.  In 

fact, the contrary is true: the proponent of an RS 2477 road bears the burden of 

providing its existence.  See Luchetti v. Bandler, 777 P.2d 1326, 1327 (N.M. Ct. 

App.), cert. denied, (N.M. 1989) (plaintiff conceded “that she had the burden of 

proving a public highway under Section 932, …. We then consider whether 

defendant met her burden”); Southern Utah Wilderness Alliance v. BLM, 425 F.3d 

735, 779 (10th Cir. 1995) (“the burden of proof lies on those parties seeking to 

enforce rights-of-way against the federal government…. [T]he presumption is in 
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favor of the property owner; and the burden of establishing public use for the 

required period of time is on those claiming it …. Courts in other states have 

reached a similar conclusion,” citing Luchetti v. Bandler) (further citations, 

punctuation, and quotations omitted).  

Federal and state law thus both clearly established that the RS 2477 road 

proponent bears the burden of proving the road is public.  Gallegos’ claim that he 

believed otherwise is not objectively reasonable. 

2. Gallegos’ Fourth Amendment qualified immunity defense lacks 
merit 

 
Gallegos’ newly created Fourth Amendment argument asserts – for the first 

time, despite being absent from his statement of material facts below – that 

“Gallegos neither searched nor did he seize property.”  (Appellant’s Opening Brief 

at 33).  To the contrary, the district court expressly found Gallegos’ “actions 

caused the destruction, removal and seizure of Plaintiff’s property.”  Aplt. App. at 

000846 (emphasis added).  A party cannot assert on appeal from a motion denying 

qualified immunity facts contrary to those found by the district court.  Morris v. 

Noe, 672 F.3d 1185, 1189 (10th Cir. 2012) (“Because our jurisdiction is limited, 

we ‘take, as given, the facts that the district court assumed when it denied 

summary judgment. Johnson v. Jones, 515 U.S. 304, 319, 115 S.Ct. 2151, 132 

L.Ed.2d 238 (1995). ‘[W]e may review whether the set of facts identified by the 

district court is sufficient to establish a violation of a clearly established 
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constitutional right, but we may not consider whether the district court correctly 

identified the set of facts that the summary judgment record is sufficient to 

prove,’” citation omitted).   

The record is clear that “Gallegos and others acting at his direction, cut the 

chain securing a locked metal gate across the road and removed a barbed wire 

fence across a cattle guard in the road,” “cut the lock on a chain across the cattle 

guard in the road and removed the chain,” and “Gallegos used bolt cutters to cut 

the lock on the gate and removed T-posts and barbed wire, an event memorialized 

in photographs.”  (Aplt. App. at 000348-000349, 000353, Facts C, E, Z).  “A 

‘seizure’ of property, we have explained, occurs when “there is some meaningful 

interference with an individual's possessory interests in that property.”  Soldal v. 

Cook County, Ill., 506 U.S. 56, 61, 113 S. Ct. 538, 543, 121 L. Ed. 2d 450 (1992).  

Gallegos’ actions were seizures under relevant Fourth Amendment case law.    

On to the alleged “merits” of Appellant’s Fourth Amendment argument, 

without record citation, Gallegos bases his “probable cause” argument on the 

misrepresentation that “it is not disputed that Gallegos had a reasonable basis for 

believing Stanley was illegally blocking a public road, thus restricting a popular 

public hunting and wildlife property….”  (Appellant’s Opening Brief at 34).  This 

misstates the record; this “fact” is clearly in dispute.  In fact, it is Gallegos who 
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failed to dispute any of the material facts asserted by Stanley, all of which must be 

accepted as true, including the following: 

1. When Gallegos cut the chain securing a locked metal gate 

across the road and removed a barbed wire fence, “another gate at Naranjos 

road on the [Stanley] ranch was open to hunters to allow access to State 

Land” on White’s Peak.  (Aplt. App. at 000348, Fact C).  Contrary to 

Gallegos’ representation that Stanley restricted access to state land in the 

White’s Peak area, the record reflects:  “In 2011 (as well as in previous 

years), Stanley provided alternative access to the New Mexico Department 

of Game and Fish across a portion of his property, known as Naranjos Road, 

for hunters with Game and Fish permits to reach certain adjacent public 

lands in the area of White's Peak. This alternative access was in full force 

and effect on both August 24, 2011 and September, 10, 2011.  Before 

opening the Road, Mr. Gallegos did not check with Game and Fish to see if 

alternative access to the public lands in the area of White's Peak was open 

and available.”  (Aplt. App. at 000352, Fact T); 

2. The property, including the road, was “prominently posted with 

‘No Trespassing’ signs.”  (Aplt. App. at 000349, Fact H).  “On September 

10, 2011, a representative of Mr. Stanley, Greg Faught, informed Colfax 

County Deputy Sheriff Aguirre that he would be trespassing if the Deputy 
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Sheriff cut the lock on the cattle guard chain.”  (Aplt. App. at 000350, Fact 

I); 

3. “The legal status of Red Hill Road has been disputed between 

Defendant Gallegos and Plaintiff Stanley since at least 2002,” and before the 

dates on which Gallegos took the actions leading to this litigation (August 

24, 2011 and September 10, 2011), Gallegos admitted he was  “aware of 

Stanley’s position that Red Hill Road is a private road.” (Aplt. App. at 

000350, Facts K, L). 

4. On August 11, 2011, Stanley filed a quiet title suit with regard 

to property including the road at issue, and named Colfax County (through 

its Board of County Commissioners) as a defendant in the lawsuit.  (Aplt. 

App. at 000350, Facts M, N).  

5. Gallegos, who was the Colfax County district attorney, failed to 

consult with the County as it whether it contended the road was public or 

private.  In fact, Colfax County later disclaimed any interest in the road.  

(Aplt. App. at 000350-000351, Fact N); 

6. Gallegos, an attorney, failed to conduct any research as to the 

status of the road and instead testified that “All I did was rely on the research 

that had been done by others.”  (Aplt. App. at 000353-000354, Fact CC); 
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7. Stanley properly and with record citations disputed each and 

every fact in Gallegos’ summary judgment motion related to Gallegos’ 

assertion that he “had a reasonable basis” for blocking the road.  Compare 

Gallegos’ statements of fact at Aplt. App. at 000304-000306 with Stanley’s 

denial of those facts at Aplt. App. at 000354-000358.  There is thus no 

support for Gallegos’ incorrect claim that the record undisputedly establishes 

that he had a “reasonable basis” for his belief that the road at issue was 

public.   

Construing “the facts in the light most favorable to the plaintiff as the 

nonmoving party,” Thomson v. Salt Lake Cty, 584 F.3d 1304, 1312 (10th Cir. 

2009), the record contains no facts supporting the assertion in Gallegos’ brief that 

he had “a reasonable basis” or “probable cause” to undertake any of the actions 

from which he contends he has qualified immunity.  Gallegos bases his argument 

on the premise that he established a reasonable basis for believing the road was 

public.  The operative facts, however, are to the contrary.  Since Gallegos cannot 

set forth facts on the record to establish he had “probable cause” to destroy, 

remove, and seize Stanley’s property (Aplt. App. at 000846), pursuant to his own 

argument, Gallegos is not entitled to qualified immunity from Stanley’s Fourth 

Amendment claims. 
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Further, the law is clearly established that a government official violates the 

Fourth Amendment when he breaks a lock and enters private commercial property 

without a warrant, absent legislative authorization.  In Colonnade Catering Corp. 

v. United States, 397 U.S. 72, 77, 90 S. Ct. 774, 777, 25 L. Ed. 2d 60 (1970), after 

a commercial property owner refused to allow a government liquor inspector 

access to its storeroom, the inspector broke the lock and entered the storeroom.  

The store owner brought suit to suppress the illegally obtained evidence.  The 

United States Supreme Court agreed with the store owner, noting:  “this Nation's 

traditions … are strongly opposed to using force without definite authority to break 

down doors. We deal here with the liquor industry long subject to close 

supervision and inspection. As respects that industry, … Congress has broad 

authority to fashion standards of reasonableness for searches and seizures. Under 

the existing statutes, Congress selected a standard that does not include forcible 

entries without a warrant. It resolved the issue, not by authorizing forcible, 

warrantless entries, but by making it an offense for a licensee to refuse admission 

to the inspector.”  Colonnade, 397 U.S. 72 at 77.  Thus, absent a legislative 

enactment allowing such a breach of the peace to break a lock and tear down 

fencing over a road that is not on the county road inventory, Gallegos’ actions 

violated clearly established law. 
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Also compelling to demonstrate the existence of clearly established law 

violated by Gallegos is the United States Supreme Court case of  Soldal v. Cook 

County, Ill., 506 U.S. 56, 113 S. Ct. 538, 121 L. Ed. 2d 450 (1992).  That case 

establishes that a state actor cannot simply seize property prior to the issuance of a 

court order in a civil action without a warrant, even where he claims to have 

“probable cause.”  In that case, a mobile home owner sued deputy sheriffs under 

Section 1983 alleging they violated the Fourth Amendment when they assisted the 

mobile home park manager in physically tearing the home off of its foundations 

and moving it to another lot.  At the time of this event, an eviction case was 

pending (as here, in which there was a pending state court quiet title action), 

sheriff’s deputies were present at the eviction (as Gallegos and the sheriffs were 

here), and knew there was no eviction order (as Gallegos was aware there was no 

order in place in this case).  Id., 506 U.S. at 58-59.  The Soldal Court found the 

“seizure and removal of the Soldal’s trailer home implicated their Fourth 

Amendment rights.”  Id. at 60.  As this Court stated,  

a Fourth Amendment violation occurs when police engage  in a 
warrantless search and no exception to the warrant requirement 
applies, or when police search pursuant to a warrant not based on 
probable cause. That the police officer acted in an objectively 
reasonable (i.e., non-negligent) manner is irrelevant to the existence of 
a constitutional violation. 
 

Specht v. Jensen, 832 F.2d 1516, 1522-23 (10th Cir. 1987) on reh'g in part, Specht 

v. Jensen, 853 F.2d 805 (10th Cir. 1988).  Therefore, it was clearly established that 
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removing Stanley’s gate, fence, t-bars and lock implicated his Fourth Amendment 

rights; Gallegos had no warrant; there were no exigent or emergency circumstances 

and there was alternative access to the state land at issue; and whether or not 

Gallegos felt he was acting in an objectively reasonable manner is irrelevant to the 

analysis.   

 Nor can Gallegos contend that, applying a wholly objective standard, a 

reasonable district attorney (acting as Gallegos did in a non-prosecutorial freelance 

capacity) would have found the road at issue to be public.  See supra at Point 1.   

As the Supreme Court predicted, had the status of the road issue “in this case 

properly awaited the state court's judgment it is quite unlikely that the federal court 

would have been bothered with a § 1983 action alleging a Fourth Amendment 

violation.”  Soldal, 506 U.S. at 71.   

3. Gallegos is not immune from Stanley’s Section 1983 claim 
based upon Gallegos’ violation of Stanley’s Fifth Amendment 
rights 

 
Stanley also sued Gallegos for deprivation of civil rights under Section 1983 

based upon his unlawful action of taking Stanley’s private property without 

compensation, contrary to the Fifth Amendment.  Gallegos’ assertion that there “is 

no authority” to sue him for these actions ignores case law pursuant to which 

public officials, acting in their individual capacities, have been sued under Section 

1983 for property deprivations arising under the Fifth Amendment.   
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It is axiomatic that “Section 1983 ‘is not itself a source of substantive 

rights,’ but merely provides ‘a method for vindicating federal rights elsewhere 

conferred.’ … The first step in any such claim is to identify the specific 

constitutional right allegedly infringed.  Albright v. Oliver, 510 U.S. 266, 271, 114 

S. Ct. 807, 811-12, 127 L. Ed. 2d 114 (1994) (citations omitted).  A Fifth 

Amendment taking claim is cognizable under Section 1983.  See generally 

Asociacion De Subscripcion Conjunta Del Seguro De Responsabilidad Obligatorio 

v. Flores Galarza, 484 F.3d 1, 29-30 (1st Cir. 2007) (applying qualified immunity 

analysis to claim by private entity against individual state actor for allegations of 

taking of funds under the Fifth Amendment).  There is no precedential basis for 

Gallegos’ statement that Section 1983 cannot be used to obtain relief for a state 

actor’s deprivation of a party’s property under the Fifth Amendment.   

In this case, Stanley asserted that Gallegos violated, inter alia, his Fifth 

Amendment rights when it took his private property, consisting of the gate, fence, 

lock, t-posts, and the like without due process.  Taking as true all of Stanley’s facts 

set forth in the summary judgment papers, Gallegos worked an unconstitutional 

deprivation of Stanley’s property, for which no qualified immunity defense is 

available.   
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4. Qualified immunity does not bar Stanley’s Fourteenth Amendment 
claims 

 
Once again, the facts show Gallegos violated Stanley’s constitutional rights, 

a position which Gallegos does not dispute.  (Appellant’s Opening Brief at 15).  

Instead, Gallegos focuses only on whether the law was clearly established that 

removing private property and taking a private road for public use violated 

Stanley’s rights.  Gallegos then criticizes the cases cited by Stanley on summary 

judgment because they arise from other appellate courts.  But those cases are 

simply the ones which reflect similar fact patterns. The Tenth Circuit’s own 

jurisprudence includes cases clearly establishing that taking real or personal 

property without due process violates the property owner’s Fifth and Fourteenth 

Amendment rights.  Thus, in the context of an easement, this Court has stated: 

“Government condemnations of easements are takings under the Fifth Amendment 

and entitle the grantor to compensation,” First Unitarian Church of Salt Lake City 

v. Salt Lake City Corp., 308 F.3d 1114, 1122 (10th Cir. 2002).  Cases from the 

U.S. Supreme Court are in accord. For example, in Walker v. City of Hutchinson, 

Kan., 352 U.S. 112, 115, 77 S. Ct. 200, 202, 1 L. Ed. 2d 178 (1956), the Court 

determined that publication of an intended hearing to determine compensation 

related to condemnation was inadequate, noting:  “It cannot be disputed that due 

process requires that an owner whose property is taken for public use must be 

given a hearing in determining just compensation. The right to a hearing is 
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meaningless without notice.”  Walker, which required more than an attempt to 

publish notice in a newspaper before taking property, would certainly inform a 

reasonable district attorney who failed to give any notice before taking property 

that his actions violated the owner’s due process rights. 

With regard to personal property, this Court has found that prior notice (in 

one case, via mail, and then by posting; in another via notice and information about 

abatement and appeal) of public nuisance was adequate due process to provide 

prior to removing the nuisances listed in the notices.  Edmundson v. City of Tulsa, 

152 Fed. Appx. 694, 698 (10th Cir. 2005); Santana v. City of Tulsa, 359 F.3d 1241, 

1244 (10th Cir. 2004).  These two cases demonstrate that the contrary is also 

clearly established law; taking personal property without adequate prior notice 

does violate due process.   

Gallegos does not dispute that he failed to comply with the fundamental 

requirements of due process – notice and an opportunity to present reasons why “a 

proposed action should not be taken.”  Santana, 359 F.3d at 1244, quoting 

Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 546, 105 S.Ct. 1487, 84 

L.Ed.2d 494 (1985).  The law was thus clearly established that notice and an 

opportunity to be heard are the essential requirements of due process; Gallegos 

complied with neither requirement. 
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CONCLUSION 

The district court carefully considered Gallegos’ claim that he was entitled 

to qualified immunity for his actions to open up the contested road on Stanley’s 

private property to public use.  To determine whether Gallegos had proved that he 

acted within the scope of his authority, the district court applied the analysis used 

in In Re Allen, which is the most restrictive standard that has been adopted by the 

circuit courts.  The district court correctly found that the means used by Gallegos 

to enforce his unilateral decision that the road was public did not fall within any of 

the express or implied powers or duties given to district attorneys in New Mexico 

under the state constitution or by statute.   Instead, they bore “no resemblance to 

the duties or powers of a New Mexico district attorney,” and were “clearly 

established” to be beyond the scope of Gallegos’ authority.  (Aplt. App. at 

000850).  As Gallegos had ceased to act as a governmental official, and was 

instead acting on his own behalf, he is not entitled to qualified immunity. 

Gallegos’ actions were nothing short of an abuse of his power and authority, 

and an attempt to take the law into his own hands.  He knew that Stanley contended 

the road was private; Gallegos undertook no research on his own into its status; he 

relied on information gathered by non-attorneys; and he did not examine the law, 

which required the road proponent to establish the road was public.  He admitted 
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his reason for acting was because he feared a “getting [a] worse or who-knows-

what result,” if he had litigate the road status. (Aplt. App. at 000848-000849). 

In short, Gallegos was not serving the public good; he was serving his own 

personal expediency.  He never attempted to obtain any type of warrant or court 

order, and has never even filed a criminal complaint; instead he acted as the 

executive, judiciary and legislature.  He passed his own law (roads are public when 

I say they are public), acted as his own judge (I have a legal right to open the road I 

declared to be public) and enforced his own decision, using the Colfax and Mora 

county sheriffs as his law enforcement tools.  As a result, the district court properly 

denied Gallegos the defense of qualified immunity. 

Further, in so acting, Gallegos violated Stanley’s constitutional rights – facts 

that Gallegos has not disputed.  Gallegos’ actions violated clearly established law: 

a district attorney must be aware of the fundamental legal requirement of obtaining 

a warrant to seize private property under these circumstances, that he can not take 

the property of another without compensation, and that he can not obtain qualified 

immunity for depriving Stanley of his property and rights without due process of 

law. 

Stanley therefore respectfully requests the Court affirm the opinion of the 

district court in full. 
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CERTIFICATION 

Appellee’s Response Brief complies with Type-Volume Limitation of 

Fed.R.App.P. 32(a)(7)(B) because it contains 13,241 words excluding parts of the 

brief exempted by Fed.R.App.P. 32(a)(7)(B)(3). 

I further certify: (1) Any privacy redactions have been made; (2) that the 

hard copies submitted to the Court are exact copies of the version submitted 

electronically; and (3) the electronic submission has been scanned for viruses using 

the most recent version of Microsoft Security Essentials Anti-Virus. 

STATEMENT REGARDING ORAL ARGUMENT 

Plaintiff-Appellee does not believe that oral argument is necessary given the 

limited scope of review by this Court of the district court’s decision to deny 

Defendant-Appellant qualified immunity. 

Respectfully submitted this 25th day of April, 2016. 

     CASSUTT, HAYS & FRIEDMAN, P.A. 
 
     By:   /s/ John P. Hays  
      John P. Hays, Esq. 
      530-B Harkle Road 
      Santa Fe, New Mexico  87505 
      (505) 989-1434 
      jphays@chflaw.com 

 54   
 

Appellate Case: 15-2156     Document: 01019608207     Date Filed: 04/25/2016     Page: 62     

mailto:jphays@chflaw.com


 
-and- 
 
THE SIMONS FIRM, LLP 
 
By: /s/ Faith Kalman Reyes 

Faith Kalman Reyes, Esq. 
P.O. Box 5333 
Santa Fe, New Mexico 87502 
(505) 988-5600 
Freyes@simonsfirm.com 
 

     Attorneys for Plaintiff-Appellee 
     David N. Stanley 
 
 

CERTIFICATE OF SERVICE 

 

 The undersigned hereby certifies he transmitted a true and accurate copy of 
the foregoing via CM/ECF on April 25, 2016 to: 

Scott P. Hatcher, Esq. 
Emma D. B. Weber, Esq. 
Mark A. Cox, Esq. 
Hatcher & Tebo, P.A. 
150 Washington Ave., Ste. 204 
Santa Fe, New Mexico 87501 

 55   
 

 
 

      /s/ John P. Hays     

 

Appellate Case: 15-2156     Document: 01019608207     Date Filed: 04/25/2016     Page: 63     

mailto:Freyes@simonsfirm.com

