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PRIOR OR RELATED APPEALS 

There are no prior or related appeals with regard to the issues before this 

Court. 

JURISDICTIONAL STATEMENT 

A. Basis for District Court's Subject Matter Jurisdiction 

This case was filed in the United States District Court for the District of New 

Mexico on a Complaint claiming the denial of federal and state constitutional rights 

and for trespass. Plaintiff/ Appellee brought claims founded on rights arising out of 

the Constitution, treaties, or laws of the United States with jurisdiction granted 

pursuant to the provisions of28 U.S.C.A. Section 1331 and 1343. 

B. Basis for Appellate Court's Jurisdiction 

Defendant/Appellant, Donald Gallegos (Gallegos), the District Attorney for 

the Eighth Judicial District, State of New Mexico, is appealing the District Coutt's 

denial of his Motion for Summary Judgment on grounds of qualified immunity, 

raised in defense of the claims of Plaintiff/Appellee, David N. Stanley (Stanley), 

against Gallegos in his personal capacity under 42 U.S.C. Section 1983 for violations 

of constitutional rights under the Fomth, Fifth, and Fourteenth Amendments. The 

Court of Appeals has jurisdiction over appeals from all final decisions of the United 

States District Court pursuant to 28 U.S.C . Section 1291. Further, this Court has 

jurisdiction over direct interlocutory appeals filed from the District Comt's denial of 
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a Motion for Summary Judgment on qualified immunity grounds pursuant to 

Mitchell v. Forsyth, 472 U.S. 511 (1985). 

C. Filing Date Establishing Timeliness of Appeal 

The District Court's Order denying Defendant Gallegos ' Motion for Summary 

Judgment (Order) was entered on August 25, 2015. (Aplt. App. at 000831). The 

Notice of Appeal was timely filed on September 18, 2015. (Aplt. App. at 000883). 

The deadline for filing Appellant's Opening Brief and Appendix was extended by 

Cou1t order pursuant to Tenth Circuit Rule 33 .1 (F) while the patties mediated this 

dispute. The Appellant's Opening Brief is due March 7, 2016. 

D. Appeal from Final Order 

The Order denying Gallegos' Motion for Summary Judgment is subject to 

direct appeal and is an appealable "final decision" within the meaning of 28 U.S.C. 

Section 1291 and Mitchell v. Forsyth, 472 U.S. 511 (1985). 

ISSUES PRESENTED FOR REVIEW 

Whether the District Court erred in determining that Gallegos acted outside 

the scope of his authority as a New Mexico District Attorney such that he is not 

entitled to raise the defense of qualified immunity. Assuming Gallegos is entitled to 

raise the defense of qualified immunity, whether, under the specific circumstances 

of this case, his actions violated Stanley's constitutional rights and were objectively 

reasonable in light of clearly established law. 

2 
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STATEMENT OF THE CASE 

Stanley owns property in Colfax and Mora Counties in northern New Mexico 

known as the Stanley Ranch. (Aplt. App. at 000832). Red Hill Road passes through 

the Stanley Ranch property and provides public access to the White Peaks area, a 

popular hunting and wildlife area in northeast New Mexico. (Aplt. App. at 000832). 

Sometime before August 2011 , Stanley placed a locked gate on the road which 

barred public access to this area. (Aplt. App. at 000833). This action was objected 

to by many, including Gallegos, who was and remains the District Attorney for the 

Eighth Judicial District in the State of New Mexico, which includes Colfax County 

and the area where the gate existed. (Aplt. App. at 000832). Gallegos responded to 

Stanley's action in writing, informing him that Red Hill Road "is the historical, 

traditional, and publicly used access to State Trust land in the area," that he (Stanley) 

"did not have any authority to place a gate on this road," and warned that if the gate 

was not removed immediately, he (Gallegos) would "take any and all steps necessary 

to make sure the gate is open and/or removed." (Aplt. App. at 000833). Before 

sending the letter, Gallegos had determined Red Hill Road was public and that 

Stanley's obstruction of that road by erecting the gate was unlawful. (Aplt. App. at 

000834-35). Gallegos believed that Red Hill Road should remain open at all times 

to allow public access to the White Peaks area. (Aplt. App. at 000835). 

3 
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After Stanley refused to remove the gate, Gallegos, accompanied by Ed 

Olona, a former president of the New Mexico Wildlife Federation, Inc., a 

sportsman's advocacy group focused on public advocacy of wildlife management 

and hunters' rights, two deputies each from the Mora and Colfax County Sheriff's 

Offices, in addition to eighteen private individuals, cut the lock on Stanley's gate on 

August 24, 2011, thereby re-opening it to public use. (Aplt. App. at 000835-

000836). In a second letter to Stanley on August 26, 2011, Gallegos explained why 

he took action to open the gate on Red Hill Road, indicating that if Stanley took 

further action to obstruct the road, the result would be potential criminal charges 

filed against Stanley. (Aplt. App. at 00083 6). On September 10, 2011, after learning 

that Stanley relocked the gate, again obstructing a public road in direct defiance of 

the district attorney's orders, Gallegos instructed Colfax County Sheriff Casias to 

send a deputy to open the road once again. (Aplt. App. at 000836). At that time, 

Deputy Tony Aguin-e cut the lock and reestablished public access to the White Peaks 

area. (Aplt. App. at 000836-000837). In taking these actions, Gallegos did not 

invoke any judicial proceedings, obtain a warrant or file criminal charges against 

Stanley for blocking the road. (Aplt. App. at 000837). 

Meanwhile, on August 11, 2011, Stanley filed a quiet title complaint in state 

court under Colfax County Cause No. D-809-CV-2011-00252, which was designed 

to establish whether Red Hill Road is private or public. (Aplt. App. at 000833-

4 
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000834). That case has not been resolved and remains pending in the E ighth Judicial 

District Court, State of New Mexico to this day. (Aplt. App. at 000833-000834). 

The public or private nature of Red Hill Road has never been judicially established. 

(Aplt.App. at 000833-000834). Stanley later filed the present suit for denial of 

federal and state constitutional rights and for trespass against Gallegos, Casias and 

Mr. Olona on December 19, 2011 . (Aplt. App. at 000022). Among various motions 

filed in this case, Gallegos asserted his right to qualified immunity and filed his 

Motion for Summary Judgment on that basis on January 30, 2015. (Aplt. App. at 

000303). On August 25, 2015, the District Court entered its Order denying 

Gallegos ' Motion. (Aplt. App. at 000831 ). In doing so, the District Court refused 

to entertain the qualified immunity issue, finding that Gallegos' actions "in enforcing 

his unilateral decision that Red Hill Road was public bear no resemblance to the 

duties or powers of a New Mexico district attorney." (Aplt. App. at 000850). As 

such, the District Court held that Gallegos "cannot assert the defense of qualified 

immunity with respect to the removal of Plaintiff' s property on August 24, 2011 and 

September 10, 2011," citing as primary support, In re Allen, 106 F.3d 582 (4111 Cir. 

1997). (Aplt. App. at 000850). 

Sheriff Casias, also a Section 1983 Defendant in this suit for his activity in 

opening the gate on Red Hill Road on August 24 and September 10, 2011, moved 

for summary judgment on grounds of qualified immunity. (Aplt. App. at 000120). 

5 
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The lower court not only ente1tained his Motion, but entered partial summary 

judgment dismissing Stanley's Section 1983 suit against Casias, as to the first, but 

not the second incident, finding fact issues whether the Sheriff relied on Gallegos' 

legal advice when causing the lock to be cut on September 10, 2011. (Aplt. App. at 

000281). 

STATEMENT OF THE FACTS 

Stanley brought this suit, including the Section 1983 count against Gallegos, 

after the district attorney took action to unlock a gate erected by the Plaintiff over 

Red Hill Road, which leads to the White Peaks area, a popular hunting and wildlife 

area in northeast New Mexico. (Aplt. App. at 000303-000304). Stanley is the owner 

of a large tract of land known as the Stanley Ranch through which Red Hill Road 

passes. (Aplt. App. at 000832). He owned this land prior to 2002. (Aplt. App. at 

000832). Gallegos was and remains the duly elected district attorney for the Eighth 

Judicial District, which includes Mora and Colfax Counties. (Aplt. App. at 000832). 

There has been a longstanding dispute between Stanley and Gallegos over whether 

Red Hill Road is private or public. (Aplt. App. at 000837). This dispute goes back 

at least to September 2002 when Gallegos sent Stanley a letter stating he had 

information that Stanley was planning to place a gate across Red Hill Road. (Aplt. 

App. at 000832-000833). This letter advised Stanley that " [Red Hill Road] is a 

public road and any placement of a gate or any other obstruction wi ll be dealt with 

6 
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appropriately, including, but not limited to the filing of criminal charges against 

you." (Aplt. App. at 000832-000833). Although the record is devoid of any further 

communication between Stanley and Gallegos for the following nine (9) years, 

during which time the road was apparently kept open to the public, at some time 

prior to August 2011, in defiance of the district attorney, Stanley erected a metal 

gate blocking access to Red Hill Road. (Aplt. App. at 000833). The gate was locked 

with a chain and secured further with a barbed wire fence across a cattle guard. 

(Aplt. App. at 000833). According to Stanley, he took this action in order to prevent 

trespassing and illegal hunting onto his property. (Aplt. App. at 000833). 

In determining the road was public, Gallegos relied upon statutory and case 

law, as well as New Mexico Trust Land and State Game and Fish maps. (Aplt. App. 

at 000834). Additionally, he relied on oral histories from individuals who have long 

used Red Hill Road, including information that the road had been used by the public 

historically for access to State Trust land in the area. (Aplt. App. at 000306). He 

believed not only that he had, as a public official, sufficient infonnation to conclude 

the road was public, but that Stanley' s actions violated the law as an obstruction of 

the public's right to use Red Hill Road for access to the White Peaks area. (Aplt. 

App. at 000306). 

Having learned of Stanley's actions m early August, 20 l l, Gallegos 

responded by sending a letter stating, in part: 

7 
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l have been informed that you have placed a gate on the Red Hill 
Road that is the historical, traditional and publicly used access to state 
trust land in the area. 

(Aplt. App. at 000833). Gallegos fu11her reminded Stanley that he "did not have any 

authority to place a gate on this road," and warned that failure to immediately remove 

the gate and allow resumption of access that the public had traditionally enjoyed in 

this area would result in the taking of "any and all steps necessary to make sure that 

the gate is open and/or removed." (Aplt. App. at 000833). Having received no 

response from Stanley following his August 3, 201 1 letter, Gallegos, accompanied 

by various individuals including two deputies each from the Mora and Colfax 

County Sheriffs Depaitments, along with Defendant Ed Olona, President of the 

New Mexico Wildlife Association, who supported Gallegos' position, traveled to 

Red Hill Road and approached the gate erected by Stanley which was obstructing 

public prope11y. (Aplt. App. at 000835-000836). Gallegos used bolt cutters to cut 

the lock on the gate and, with the help of others, including law enforcement, removed 

barbed wire from the fence and the T-posts on the cattle guard. (Aplt. App. at 

000836). 

Following the actions of August 24, 2011 , Gallegos sent yet another letter on 

August 26, 2011 to Stanley stating that "since he did not hear back ... regarding the 

[August 3] letter .. ., [he had] taken action to open the gate on Red Hill Road." 

(Aplt. App. at 000836). He further informed Stanley that "should [he] lock the metal 

8 
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gate or obstruct the cattle guard in any manner [Gallegos would] take action to have 

criminal charges filed against [him] for obstructing a public road." (Aplt. App. at 

000836). The letter concluded by requesting that Stanley call Gallegos should there 

be any questions. (Aplt. App. at 000836). On September 11 , 2010, it was learned 

that Stanley had once again, and in defiance of Gallegos, blocked access to public 

lands by reinstalling the gate across Red Hill Road. (Aplt. App. at 000836). 

Gallegos thereafter directed Sheriff Patrick Casias, Colfax County Sheriffs Office, 

to reopen the road. (Aplt. App. at 000836-000837). Sheriff Casias, on Gallegos' 

orders, sent a deputy who traveled to Red Hill Road, cut the lock and the chain on 

the gate, and re-established public access to the White Peaks area. (Aplt. App. at 

000836-000837). 

It is undisputed that each party to this dispute knew the public or private nature 

of Red Hill Road was disputed, at least after 2002. (Aplt. App. at 000837). Red Hill 

Road has never been legally determined to be private or public. (Aplt. App. at 

000833-000834). In order to have this dispute resolved, Stanley filed a quiet title 

suit in state court concerning his title to the Stanley Ranch and Red Hill Road on 

August 11, 2011. (Aplt. App. at 000833). As the chief law officer of the Eighth 

Judicial District, State of New Mexico, Gallegos felt authorized to make the 

determination that Red Hill Road was public and Stanley's actions in blocking 

access to the road which, in turn, prevented public access to wildlife and hunting 

9 
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areas in the White Peaks area, was unlawful or illegal. (Aplt. App. at 000834-

000835). He believed that the road was required to remain open in order to allow 

appropriate public access to this area. (Aplt. App at 000835). Gallegos 

acknowledges he did not initiate criminal proceedings, petition the courts civilly or 

take any other action to have the issue addressed as to the propriety of Stanley's 

actions in blocking public access on Red Hill Road. (Aplt. App. at 000835). 

Gallegos believed there was some urgency in having the gate removed because "any 

given day, people were denied the access that they've had traditionally, historically 

and legally." (Aplt. App. at 000325). As he stated, instead of initiating such 

proceedings, he "decided to just go open the gate." (Aplt. App. at 000335). 

SUMMARY OF THE ARGUMENT 

In the proceedings before the District Court, the District Attorney for the 

Eighth Judicial District of New Mexico, Donald Gallegos, raised the defense of 

qualified immunity in the face of a Section 1983 suit against him in his individual 

capacity, alleging Stanley's Fourth, Fifth and Fourteenth Amendment rights were 

violated when Gallegos, on August 24, 201 1, unde1iook to re-open access to Red 

Hill Road to the public by removing a gate and other obstructions placed by Stanley. 

In its Order Denying Gallegos' Motion for Summary Judgment on Grounds of 

Qualified Immunity, the District Court applied the scope of authority test under In 

re Allen, 106 F.3d 582 (4th Cir. 1997) which held that public officials claiming 

LO 
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qualified immunity must demonstrate that their actions were "not clearly established 

to be beyond the boundaries of [their] discretionary authority." Id. at 593. Finding 

that Gallegos' actions "bear no resemblance to the duties or powers of a New Mexico 

district attorney," the lower comt refused to consider whether Gallegos' actions in 

fact violated Stanley's constitutional rights and whether those rights, in August, 

2011, were clearly established or "sufficiently clear that a reasonable official would 

understand that what he is doing violates that right." Anderson v. Creighton, 483 

U.S. 635, 640 (1987). 

The District Court erred in denying Gallegos ' Motion in several respects. 

First, no Tenth Circuit or Supreme Comt authority, in August, 2011, had adopted 

the scope of authority test for determining whether a public official is entitled to 

raise the defense of qualified immunity. Second, although the Tenth Circuit 

seemingly approved this test in 2014 in the case of Robbin v. City of Santa Fe, 583 

Fed.Appx. 858 (10th Cir. 2014), that is an unpublished decision which was decided 

three years after the relevant events and is immaterial on the issue whether the law 

was clearly established. Third, there was not a majority of the federal circuits in 

August, 2011 which had adopted the scope of authority test for purposes of 

determining whether a public official is entitled to qualified immunity. In re Allen, 

for purposes of applying this test, adopted the same standards applied generally to 

evaluating qualified immunity. Specifically, the clearly established law standard is 
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considered "equally important" on the issue whether a public official has acted 

outside the scope of his authority. Fou1th, there was no clearly established authority 

at the time notifying Gallegos that any scope of authority test, even if it attached to 

his actions, would be evaluated narrowly and solely measured by New Mexico 

statutory authority defining a district attorney's prosecutorial or quasi-judicial, as 

opposed to administrative and investigative authority. Fifth, because any scope of 

authority analysis must view a district attorney's discretionary authority 

expansively, and considering a wealth of case Jaw throughout the federal circuits and 

Supreme Court acknowledging a district attorney's authority includes investigative 

or police-like actions in the context of evaluating the defense of qualified immunity, 

the District Court should have allowed Gallegos consideration of this defense. 

Once the District Comt dete1mined Gallegos had acted within the outer 

boundaries of his discretionary authority as a district attorney in acting to restore 

public access to Red Hill Road under a reasonable belief that the road was indeed 

public, the court should have evaluated his qualified immunity defense favorably 

and dismissed the Section 1983 individual capacity suit. Stanley's Fourth 

Amendment claims, alleging an unconstitutional search and seizure on the paii of 

Gallegos, fail on the basis that there was no search or seizure of property belonging 

to Stanley. Even assuming Stanley stated a Fomih Amendment claim, Gallegos had 

probable cause to believe that he (Stanley) was committing an unlawful act or crime 
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by placing barriers to access of a public road, thereby entitling Gallegos to the 

defense of qualified immunity on this count. 

Stanley's Fifth Amendment taking claim against Gallegos also does not 

survive the defense of qualified immunity because Gallegos, in his individual 

capacity, is incapable of an unconstitutional taking of property under the Fifth 

Amendment, nor can an inverse condemnation claim be brought against an 

individual which is not a "state agency or political subdivision." NMSA 1978, § 

42A-1-31(A) and (B) (1981). 

Finally, Stanley's claim that he was denied procedural due process under the 

Fou11eenth Amendment fails because, in his individual capacity, Gallegos is legally 

incapable of providing any form of process since he is not a public entity. Even if 

Stanley is capable of establishing some protected interest in Red Hill Road, any 

claim that he was denied a pre-deprivation hearing can be brought only against a 

public entity. Moreover, Stanley fails to show that, in August, 2011, Gallegos knew, 

through clearly established law, that he was required to provide a form of hearing to 

Stanley before acting to re-open Red Hill Road to the public. 

Gallegos is not only entitled to consideration of the qualified immunity 

defense he raised in this suit, but the lower cou11 should have ru led that there was 

insufficient evidence in the record to show the violation of a constitutional right 

which, through clearly established law, Gallegos should have known when he 
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undertook his actions relative to Red Hill Road. For these reasons, this Court should 

reverse the decision of the District Court and remand with instructions to order the 

dismissal of Gallegos, with prejudice. 

ARGUMENT 

I. 
STANDARD OF REVIEW 

A District Court ruling denying summary judgment on a claim of qualified 

immunity by a public official in his individual capacity is an appealable final 

decision within the meaning of28 U.S.C. Section 1291 and is the subject of de nova 

review. Mincin v. Vail Holdings, Inc., 308 F.3d 1105, 1108-09 (10th Cir. 2002). 

This includes the District Court's interpretation of applicable law. 

Ordinarily, on review of qualified immunity determinations, this Court does 

not consider questions about what facts a reasonable jury might find. That lies within 

the province of the District Court. Lewis v. Tripp, 604 F.3d 1221, 1225 (10th Cir. 

2010). The Appellate Comt is limited to a review of the lower court's legal 

conclusions, specifically "whether the district comt's factual determinations taken 

as true, suffice to show a violation of law and, further, whether that law was clearly 

established at the time of the alleged violation." Pahls v. Thomas, 718 F.3d 1210, 

1228 ( 10th Cir. 20 13). 
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II. 
THE DISTRICT COURT ERRED WHEN CONCLUDING 

DISTRICT ATTORNEY GALLEGOS WAS NOT ENTITLED TO 
ASSERT THE DEFENSE OF QUALIFIED IMMUNITY 

A. The Scope of Authority Test Had Not Been Adopted in the Tenth 
Circuit for Qualified Immunity Purposes in 2011. Even So, This Test 
Requires That a Reasonable Public Official Would Have Known, By 
Clearly Established Law, His Actions Were "Beyond the Boundaries 
of His Discretionary Authority." 

The Tenth Circuit, at least as of the time Gallegos opened up the Red Hill 

Road gate for public use on August 24, 201 1, had neither adopted nor even addressed 

the scope of authority test under In re Allen for determining whether public officials 

may assert the defense of qualified immunity. 

The District Court refused to entertain Gallegos' assertion of qualified 

immunity because he "failed to meet his burden to establish that his actions for which 

he seeks qualified immunity were not clearly outside his scope of authority." (Aplt. 

App. at 000842). As such, the District Coutt did not consider the two prong test for 

evaluating a qualified immunity defense, specifically whether Gallegos violated 

Plaintiff's constitutional rights and, if so, whether those rights were clearly 

established such that "a reasonable official would understand that what he is doing 

violates that right." Anderson v. Creighton, 483 U.S. 635, 640 ( 1987). The District 

Court primarily relied on a Fourth Circuit case for the proposition that the defense 

of qualified immunity is not available when an official "performs an act clearly 

established to be beyond the scope of his discretionary authority." Jn re Allen, 106 
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F.3d 582, 593 (4th Cir. 1997), rehearing en bane denied, 119 F.3d 11 29 (4th Cir. 

1997). Acknowledging that no published Tenth Circuit opinion has adopted the Jn 

re Allen scope of authority test with respect to the assertion of a public official's 

claim of qualified immunity, the District Court did cite a 2014 unpublished Tenth 

Circuit opinion, not only suppmting In re Allen's test but also holding that "the 

defendant official bears the burden of demonstrating that the conduct of which the 

Plaintiff complains falls within the scope of the defendant' s duties." Robbin v. City 

of Santa Fe, 583 Fed. Appx. 858, 864 (10th Cir. 2014), quoting Jn re Allen, 106 F.3d 

at 594. Robbin, of course, was decided three years after the removal of the fence on 

Red Hill Road by Gallegos and thus carries no weight on this issue. Nonetheless, 

Gallegos' actions were within his investigative duties as a district attorney, thus 

satisfying the liberal scope of authority test sufficient to allow Gallegos the same 

consideration of qualified immunity as any other public official accused of violating 

one's constitutional rights. 

In re Allen held that "an official may claim qualified immunity as long as his 

actions are not clearly established to be beyond the boundaries of his discretionary 

authority." 106 F.3d at 593. In applying this scope of authority standard, the Fourth 

Circuit embraced principles well established in our federal jurisprudence for 

determining whether public officials are entitled to qualified immunity for 

discretionary acts. Stating that a public official is not liable for civil damages if the 
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conduct in question is objectively reasonable or "does not violate clearly established 

statutory authority or constitutional rights of which a reasonable person would have 

known," the Fourth Circuit adopted this same standard to the scope of authority 

analysis. Id. at 592, quoting Harlow v. Fitzgerald, 457 U.S. 800, 818 (1982). In re 

Allen determined that the objectively reasonable and clearly established law standard 

was "equally impo1iant when considering when an official is to be held to have 

committed acts outside of the scope of his authority." 106 F.3d at 592. Stated 

otherwise, even assuming the scope of authority test applies to Gallegos' actions in 

2011, the District Court must find that a reasonable district attorney would have 

known, from clearly established authority, his actions were "beyond the boundaries 

of his discretionary authority." Id. at 593. The Fou1ih Circuit punctuated just how 

liberal this scope of authority test is in application by stating that a public official is 

only denied consideration of the qualified immunity defense where his actions are 

beyond the "outer perimeter" of his discretional duties. Id. at 594. In re Allen fmiher 

emphasized that the test is an objective one and "examines what a reasonable official 

in the defendant's position would have understood the limits of his statutory 

authority to be." Id. at 593. Under this standard as applied to district or prosecuting 

attorneys in New Mexico or elsewhere, especially given their myriad quasi-judicial, 

administrative, and investigative roles as chief law officials in their districts, the 

District Cou1t clearly erred in denying Gallegos any consideration of the defense of 
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qualified immunity. 

B. No Clearly Established Law Jnformed Gallegos that His Actions Were 
Beyond the Boundaries of His Discretiona1y Authority. 

Gallegos initially submits that no scope of authority test should have been 

applied to his actions of August 2011 as a gateway to his assertion of qualified 

immunity. Because the Tenth Circuit had not embraced this test at the time the fence 

was removed, the District Court was wrong in applying it to Gallegos. Even if the 

test was properly considered, the District Court elTed in denying Gallegos qualified 

immunity under a scope of authority analysis. 

Because the scope of authority test under In re Allen requires the same 

analysis as that under the second prong of the qualified immunity inquiry in 

determining whether a public official has violated clearly established law, we 

address whether a reasonable district attorney in Gallegos' position on August 24, 

2011, would have objectively concluded through clearly established law that he was 

acting "beyond the boundaries of his discretionary authority." For law to be clearly 

established in the qualified immunity context, "there must be a Supreme Cou1t or 

Tenth Circuit decision on point, or the clearly established weight of authority from 

other cou1ts must have found the law to be as the Plaintiff maintains." Medina v. 

City and County of Denver, 960 F.2d 1493, 1498 (10th Cir. 1992), overruled on 

other grounds by Morris v. Noe, 672 F.2d 11 85, 1197 (10th Cir. 2012). There are 

several reasons the lower court erred in its clearly established law analysis on the 
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scope of authority dete1mination. First, the District Court cites the Robbin case, 

albeit an unpublished decision, presumably as persuasive authority that this circuit 

would join the five federal circuit courts of appeal which apparently have adopted 

some form of the scope of authority test as a predicate to the assertion of a qualified 

immunity defense on behalf of public officials. However, because it is an 

unpublished decision, it "provides little support for the notion that the law is clearly 

established" on a given point. Mecham v. Frazier, 500 F.3d 1200, 1206 (10th Cir. 

2007). Second, Robbin was decided three years after Gallegos rightfully reversed 

Stanley's actions in blocking a public roadway. No Tenth Circuit or Supreme Court 

authority, in August 2011, would have placed Gallegos on notice that qualified 

immunity was not available to him under a scope of authority test. Only the state of 

the law at the time of the Defendant's conduct is relevant when determining whether 

clearly established law is violated. Hinton v. City of Elwood, Kansas, 997 F.2d 774, 

779-80 (10th Cir. 1993). Third, on the face of the authority cited by the District 

Court, it is clear that there is not a majority of the circuits which have adopted this 

test and thus it does not represent the clearly established weight of authority. Fou1th, 

even assuming the scope of authority inquiry was part of the Tenth Circuit qualified 

immunity landscape in August 2011, there was no clearly established law putting 

Gallegos on notice as to the specific source(s) of law which would be utilized by a 

court when determining whether his actions fell within the boundaries of his 
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discretionary authority sufficient to raise the qualified immunity defense. Stated 

otherwise, Gallegos was not on notice at the time of his acts (1) whether any scope 

of authority test acted as a barrier to raising a qualified immunity defense, or (2) 

assuming so, whether that test would be measured solely by New Mexico 

constitutional or statutory authority or additionally by case law examining the well-

recognized three areas of discretionary authority a district attorney enjoys, 

specifically prosecutorial or quasi-judicial, administrative, and investigative. 

Without such relevant clearly established authority informing Gallegos' actions, he 

acted objectively reasonable and should be entitled to at least qualified immunity 

consideration. 

C. The District Court Decision is Unduly Restrictive of the Outer 
Boundaries of a District Attorney's Scope of Authority. 

Even if In re Allen directly applied to Gallegos in August 2011, it is clear the 

District Court erred in determining he was not entitled to claim qualified immunity 

because his actions were clearly established to be beyond the boundaries of his 

discretionary authority. Of course, "the issue is neither whether the official properly 

exercised his discretionary duties, nor whether he violated the law." In re Allen, 106 

F.3d at 594. Instead, the question for the Court is whether the act of opening the 

fence on Red Hill Road, "if done for a proper purpose, would be within, or 

reasonably related to, the outer perimeter of an official's discretionary duties." Id. 

ln a scope of authority analysis, a public official's duties and "responsibil ities 
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are to be defined expansively." Leverette v. Bell, 247 F.3d 160, 166 (4th Cir. 2001). 

Moreover, it seems clear that this analysis should not be solely tied to a strict reading 

of statutory or regulatory authority delineating an officiars job duties. Id. at 165. 

Rather, the core test is, considering all legal authority impacting the scope of an 

official's discretionary authority, "whether a reasonable official in [Defendant's] 

position should have known that the conduct was clearly established to be beyond 

the scope of [his] authority." Id. The District Court reads In re Allen 's framework 

in a far too restrictive manner, which mechanically limits the analysis to whether 

Gallegos acted strictly within the "statutes and regulations controlling the official's 

duties." (Aplt. App. at 000842). As shown above, no Tenth Circuit or other 

controlling authority in August 2011 informed Gallegos that any scope of authority 

analysis would be so restrictive. In other words, Gallegos had no way to know that 

any qualified immunity he might assert would be limited to an analysis of his 

statutory duties. Even if tied to Fourth Circuit standards in 2011, as expounded by 

Leverette v. Bell, Gallegos could reasonably view the "outer perimeter" of his 

discretionary duties expansively. Given his constitutional authority as "the law 

officer of the State and of the counties within his district," he could reasonably have 

viewed his investigative or police like actions at that time as meeting the In re Allen 

test. N.M. Const. Art. VI, Section 24. 

In New Mexico, the duties of the district attorney are considered "broadly 
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defined by section 24 of article 6 of the Constitution." State v. Collins , 1922-NMSC-

063, if 3, 210 P. 569. The Supreme Court in Barr v. Matteo, 360 U.S. 564, 573 

(1959), cited by In re Allen in its discussion of the framework for determining the 

scope of authority issue, acknowledged that when evaluating immunity issues in 

suits against public officials, "the occasions upon which the acts of the heads of an 

executive department wi ll be protected by the privilege are doubtless far broader 

than in the case of an officer with less sweeping functions. But that is because the 

higher the post, the broader the range of responsibilities and duties, and the wider 

the scope of discretion it entails." The District Court acknowledged the sweeping 

statement under Article VI, Section 24 that a New Mexico District Attorney "shall 

perform such duties . .. as may be prescribed by law." Yet, when evaluating the 

District Attorney's authority under an In re Allen analysis, the lower comt unduly 

narrows the focus only to the statutory provision setting forth a district attorney's 

duties in prosecuting and defending criminal and civil cases in his district in which 

the state or county has an interest. NMSA 1978, § 36-1-l 8(A)(l) (2001 ). Although 

the District Court cites one New Mexico opinion suppo1ting the notion a district 

attorney has "duties incidental and necessary to the discharge of duties prescribed 

by the Constitution or statutes," it limits the scope of that authority to the quasi

judicial or adversarial duties generally attached to a district attorney in prosecuting 

criminal cases or defending civil cases on behalf of a county. See Candelaria v. 
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Robinson, l 980-NMCA-003, ~ 15, 606 P .2d 196. What is ignored is well-developed 

case law in both this and other circuits granting qualified immunity to district 

attorneys when exercising not only the quasi-judicial, but also administrative and 

investigative duties, including the exercise of police like functions. Gallegos' 

actions in August of201 l, described loosely as "self-help" measures by Stanley, in 

fact are akin to police like law enforcement actions which come within his 

investigative discretion and are well recognized as within the scope of a district 

attorney's authority. 

D. The Outer Boundaries of a District Attorney's Scope of Authority 
Includes Investigative Activities and Police Like Functions. 

A review of a few representative cases demonstrates how expansive the "outer 

perimeter" of a district attorney's discretionary authority is, particularly when 

evaluating the imp01iant defense of qualified immunity for public officials 

performing discretionary duties. 

In Rex v. Teeples, 753 F.2d 840 (10th Cir. 1985), cert. denied, 474 U.S. 967 

( 1985), this Court evaluated a defense of absolute immunity raised by a defendant 

district attorney in a Section 1983 case in which the plaintiff alleged the prosecutor 

carried out an unconstitutional interrogation of a criminal suspect in a hospital room 

resulting in an involuntary confession. Holding a prosecutor is entitled to the 

defense of absolute immunity only while exercising those activities "intimately 

associated" with "initiating a prosecution and presenting the state's case," when 
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acting as an investigator, such as the prosecutor in Rex performing "police related" 

interrogation activities, a prosecutor is entitled to only qualified immunity. Id. at 

843-844 citing Imbler v. Pachtman, 424 U.S. 409, 430-31 (1976) and Harlow v. 

Fitzgerald, 457 U.S . 800, 811 (1982). Rex recognized the determinative factor in 

distinguishing those cases appropriate for absolute as opposed to qualified immunity 

was whether the prosecutor's wrongful acts were undertaken in the "advocacy aspect 

of his job." 53 F.2d at 843. See also Atkins v. Lanning, 556 F.2d 485, 488 (10th 

Cir. 1977) (Distinguishing between the application of absolute and qualified 

immunity for a district attorney depends on "whether the prosecutor was acting not 

in his quasi-judicial capacity but in his investigative or ' police-related' role"). No 

known federal circuit court decision has questioned a prosecutor's scope of authority 

in the context of the assertion of a qualified immunity defense when the alleged 

misconduct concerns investigative or police like activity. 

The Second Circuit, despite having adopted the scope of authority test 

generally for public officials asse1ting qualified immunity, also is clear that Gallegos 

would be entitled to raise this defense under the facts of this case. In Day v. 

Morgenthau, 909 F.2d 75 (2nd Cir. 1990), a district attorney asserted qualified 

immunity in a Section 1983 case after participating in an alleged unconstitutional 

warrantless arrest, search, and seizure of a criminal suspect. Although the cornt 

denied the prosecutor the defense of absolute immunity because his activities were 
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not "intimately associated with the judicial phase of the criminal process," he was 

entitled to raise the defense of qualified immunity because the activities at issue, 

arrest and searches, were considered police or investigative functions. i d. at 77, 

citing Imbler, 424 U.S. at 430. Instead of a restrictive focus on the statuto1y duties 

of the office of the district attorney, the Second Circuit found it useful to evaluate 

the function being performed, concluding that when a prosecutor is conducting 

administrative or investigative activities, even those involving police functions, he 

is entitled qualified immunity "which requires a showing that his acts were 

objectively reasonable." Day, 909 F.2d at 77. In the face of allegations that the 

prosecutor directed or participated in the arrest of the Plaintiff without a warrant or 

probable cause, the court in Day concluded that the prosecutor would be entitled to 

qualified immunity if, "based on the facts known to [him], it was objectively 

reasonable for [him] to believe that probable cause existed for the arrest." Id. at 78; 

see also Rowe v. City of Fort Lauderdale, 279 F.3d 1271, 1280 (11th Cir. 2002) 

("When a prosecutor steps out of the role of advocate and into the role of 

investigator, for example by participating in a search, he is performing a 

discretionary governmental function, and thus may be entitled to qualified 

immunity"). 

The Tenth Circuit appears to have more recently embraced this function test 

to determine whether to grant the defense of absolute as opposed to qualified 
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immunity to prosecutors or other public officials. See Myers v. Koopman, 462 Fed. 

Appx. 823, 825 (I 0th Cir. 2012) (unpublished opinion) ("The question of immunity 

[for a prosecutor] turns on the 'nature of the function performed. "'), citing Kalina v. 

Fletcher, 522 U.S. 118, 127 (1997); see also, Forrester v. White, 484 U.S. 219, 229 

( 1988) (In dete1mining immunity, we examine "the nature of the function performed, 

not the identity of the actor who performed it"). The Supreme Cowt decision in 

Buckley v. Fitzsimmons, 509 U.S. 259 (1993), represents a good example of allowing 

a qualified immunity defense to prosecutors under a functional approach when 

exercising police like investigative functions. There, a prosecutor was alleged to 

have conspired to manufacture false evidence in a criminal investigation against the 

plaintiff. Focusing on the nature of the function performed, not the identity of the 

actor performing the function for purposes of determining if the defendant was 

entitled to an absolute immunity defense, the Supreme Comt acknowledged that the 

prosecutor was protected only by qualified immunity. It reasoned: 

When a prosecutor performs the investigative functions normally 
performed by a detective or police officer, it is neither appropriate nor 
justifiable that, for the same act, immunity should protect the one and 
not the other. (Citations omitted). Thus, if a prosecutor plans and 
executes a raid on a suspected weapons cache, he has "no greater claim 
to complete immunity than activities of police officials allegedly acting 
under his direction." (Citations omitted). 

Id. at 273-74. Impo1tantly, the court in Buckley noted that the prosecutor had, as an 

immediate purpose for his actions of fabricating evidence, the desire "to conduct a 
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more thorough investigation of the crime-not to return an indictment against a 

suspect whom there was already probable cause to arrest." Id. at 275. Here, the 

District Court wrongfully concluded that the "fatal flaw" to Gallegos' argument was 

that he did not act with the intent to pursue a criminal indictment. (Aplt. App. at 

000848-000849). Buckley informs us that intent to prosecute need not be the 

motivating factor in the district attorney' s decision making for purposes of an 

immunity analysis. Gallegos is entitled to qualified immunity in pursuit of 

discretionary investigative activities whether or not he intended to prosecute Stanley. 

As is clear, both the Tenth Circuit and Supreme Court have used the functional 

approach to differentiate between prosecutorial conduct which is quasi-judicial, thus 

implicating an absolute immunity, or that which involves administrative and 

investigative duties, including police-type work, when allowing the defense of 

qualified immunity. Whether the defense of qualified immunity for police like work 

results in an immunity to the suit involves the same analysis for prosecutors as that 

applied when law enforcement officials raise the same defense; specifically, whether 

the activity was clearly established as violative of constitutional rights of which a 

reasonable official would have known. In none of these cases has a prosecutor's 

scope of authority been questioned nor has any comt ruled that a prosecutor 

exercising police-type, investigative activity, is acting outside the scope of his 

authority, thereby denying the office the right to raise the defense of qualified 
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immunity. Stated differently, there is no known decision where a prosecutor was 

denied the right to raise the fundamental defense of qualified immunity in the first 

instance because the police-like or investigative actions he undertook were 

considered outside the scope of a prosecutor' s authority. What the case law in this 

area assumes is that prosecutors, in addition to their usual quasi-judicial authority, 

also perform, as part of their duties as chief law officers for the jurisdiction each 

controls, administrative and investigative duties, including that which resembles law 

enforcement. This is consistent with the principle discussed above in Barr v. Matteo 

that the "higher the post" the public official occupies, the more discretion 1s 

recognized by the courts in evaluating immunity issues. 360 U.S. at 573. 

With the state of the law as of August 24, 2011, it cannot reasonably be said 

that the outer perimeter of Gallegos' discretionary functions, as the chief law officer 

of the district, did not include the right to undertake a police like action in re-opening 

a road which he reasonably believed was illegally barred to public access by the 

actions of Stanley. Under the circumstances, even though the state court quiet title 

action might eventually prove Gallegos wrong in the designation of Red Hill Road 

as public or private, he is still entitled to a qualified immunity defense. Gallegos' 

actions without first seeking a warrant or initiating court proceedings is no different 

than prosecutors exercising police functions in the cases cited above, for which they 

were entitled to the defense of qualified immunity. Indeed, Gallegos acted in concert 
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with the Colfax County Sheriffs office in these activities, which formed the basis 

of a separate Section 1983 claim against Sheriff Casias. The lower court, of course, 

ente1iained Sheriff Casias' qualified immunity defense for both the August 24 and 

September 10, 2011 incidents, dismissing Stanley's claims against him with respect 

to the first but not the second, finding certain issues of fact remained. Nowhere did 

the lower court entertain the notion that Sheriff Casias should not be allowed the 

right to raise qualified immunity under a scope of authority analysis. Focusing on 

the function of the alleged misconduct against Gallegos, it is difficult to see how 

Sheriff Casias is entitled to raise qualified immunity yet the chief law officer for 

Colfax County, its district attorney, may not. Particularly where comis, including 

the Tenth Circuit in cases such as Rex v. Teeples, have implicitly sanctioned police 

like activities as within the scope of authority of a district attorney, such an 

inconsistency cannot be sustained. 

The District Court erred in denying Gallegos the right to assert qualified 

immunity. This Court should at least remand this case to the lower court for a 

determination whether he is entitled to dismissal on the basis of qualified immunity 

or whether this defense should be denied because he violated Plaintiffs 

constitutional rights which were clearly established, acting as an objectively 

reasonable district attorney at the time. 

29 



Appellate Case: 15-2156 Document: 01019581381 Date Filed : 03/04/2016 Page: 37 

III. 
DISTRICT ATTORNEY GALLEGOS IS ENTITLED TO QUALIFIED 

IMMUNITY ON STANLEY'S SECTION 1983 CLAIMS 

In his Complaint, Stanley avers that Gallegos violated his Fou11h, Fifth, and 

Fourteenth Amendment rights in the course of opening Red Hill Road to the public. 

More specifically, Stanley alleged vio lations of the "right to be secure in his prope11y 

against [an] unreasonable search and seizure," the "right not to have his private 

property taken for public use without just compensation," and the "right not to be 

deprived of prope11y without due process oflaw." (Aplt. App. at 000068). Under a 

fact specific analysis, Stanley cannot carry his burden of showing Gallegos is not 

entitled to qualified immunity because it is unclear that Gallegos' conduct violated 

the law or that the law was so clearly established that a reasonable district attorney 

would understand that by his actions he knew he was violating the law. 

A. Legal Standards Controlling Qualified Immunity Decisions. 

No doubt qualified immunity has a prominent place in our constitutional and 

public sector jurisprudence. It attempts to ensure that public officials may carry out 

their discretionary duties without fear of burdensome oversight and lawsuits. 

Qualified immunity recognizes the legitimate "need to protect [public] officials who 

are required to exercise their discretion and the related public interest in encouraging 

the vigorous exercise of official authority." Harlow v. Fitzgerald, 457 U.S. 800, 807 

(1982); see also Pueblo Neighborhood Health Centers, Inc. v. Losavio, 84 7 F .2d 
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642, 649 (10th Cir. 1988) (Because of the strong concern of insubstantia l lawsuits 

against government officials, courts apply "a standard more demanding of plaintiffs 

when public officer defendants move for summary judgment on the basis of their 

qualified immunity"). Thus, once the defense is raised, the burden shifts to the 

plaintiff to show that qualified immunity does not apply. Pallottino v. City of Rio 

Rancho, 31 F.3d 1023, 1026 (10th Cir. 1994). The burden placed on plaintiff in 

overcoming the qualified immunity defense is significant. To do so, a Section 1983 

plaintiff must establish that the official's conduct violated law which was clearly 

established at the time of the claimed misconduct. Dixon v. Richer, 922 F .2d 1456, 

1460 (10th Cir. 1991 ). For a right to be clearly established, "the contours of the right 

must be sufficiently clear that a reasonable official would understand that what he is 

doing violates that right." Anderson v. Creighton, 483 U.S. 635, 640 (1987). See 

Saucier v. Katz, 533 U.S. 194, 202 (2001 ), overruled on other grounds by Pearson 

v. Callahan, 555 U.S. 223 (2009) ("The relevant dispositive inquiry in determining 

whether a right is clearly established is whether it would be clear to a reasonable 

officer that his conduct was unlawful in the situation he confronted"). Under this 

test of objective reasonableness, the defendant's subjective knowledge of the 

constitutionality of his conduct is completely irrelevant. Crawford-El v. Britton, 523 

U.S. 574, 588-89 (1998). Because the plaintiffs burden is a heavy one, Stanley must 

do more than simply allege the violation of general legal concepts. Mee v. Ortega, 
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967 F.2d 423, 429 (10th Cir. 1992). He must demonstrate not only a v iolation of a 

constitutional right but a substantial connection between the conduct in question and 

clearly established prior law, which informs the reasonable official that his actions 

are clearly prohibited under the fact specific circumstances. Id. at 430. Merely 

stating that an abstract right such as the right to be free from unreasonable search 

and seizures, or not to have private property taken for public use without just 

compensation, or the right to be deprived of property without due process of law, is 

insufficient. Anderson, 483 U.S. at 639-40. The unlawfulness of the conduct at issue 

must be clearly apparent from pre-existing law. Id. at 640. 

In evaluating the objective reasonableness element, tremendous leeway is 

allowed the actions of the public official. Qualified immunity "provides ample 

protection to all but the plainly incompetent or those who knowingly violate the 

law." Malley v. Briggs, 475 U.S. 335, 341 (1986). The heavy two-patt burden 

placed on plaintiffs suing public officials is reflective of the Supreme Court's 

concern about public officials diverting official energy from pressing public issues, 

the deterrent effect to citizens from accepting public office and, perhaps most 

important, imposing a "chilling" effect on public officials in the discharge of their 

discretionary duties. Harlow, 457 U.S. at 81 4. Applying these principles to the 

present case makes clear that Gallegos is entitled to not only the defense of qualified 

immunity but dismissal of this lawsuit because Stanley does not satisfy his burden 
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in overcoming the defense. 

B. Stanley Cannot Overcome Gallegos' Qualified Immunity Defense on 
His Fomth Amendment Claims. 

A plaintiff cannot defeat qualified immunity merely by alleging violations of 

"extremely abstract rights," such as due process or the right to be free from 

unreasonable searches and seizures. Anderson, 483 U.S. at 639-40. The record 

below is devoid of any controlling authority under factual circumstances even 

remotely similar to this case where a Tenth Circuit or Supreme Comt decision clearly 

established that a district attorney, reasonably believing a violation of law is 

occurring in the obstruction of a public roadway, violates one's Fourth Amendment 

right to be free from unconstitutional searches and seizures by taking action in 

concert with law enforcement to re-open access. Without Stanley specifically 

explaining how the conduct of Gallegos constitutes a search and seizure or why it 

violates clearly established law which a reasonable official would understand as a 

violation of his Fourth Amendment rights, Gallegos is entitled to qualified 

immunity. As a tlu·eshold matter, it is far from clear whether the Fourth Amendment 

even applies to the facts before the Court. After all, Gallegos neither searched nor 

did he seize property. He merely opened a gate, re-establishing public access to Red 

Hill Road which Stanley wrongfully obstructed. 

Even assuming the Fourth Amendment is implicated, a warrantless search and 

seizure is not unconstitutional if there is probable cause to believe that a person has 
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committed an unlawful act or a crime. Beck v. Ohio, 379 U.S. 89, 91 (1964). 

Probable cause exists if an official has knowledge of facts and circumstances 

allowing for a reasonable belief that a person has committed or is committing an 

unlawful act. Thompson v. Cityo/Lawrence, Kansas, 58 F.3d 1511, 1515 (10th Cir. 

1995). Although Stanley faults Gallegos for the failure to conduct a more thorough 

investigation into whether Red Hill Road was public or private, it is not disputed that 

Gallegos had a reasonable basis for believing Stanley was illegally blocking a public 

road, thus restricting a popular public hunting and wildlife property in the White 

Peaks area. 

Stanley has failed to articulate a Fourth Amendment claim or that any 

violation of his Fourth Amendment rights were clearly established under the specific 

circumstances of this case. Thus, Gallegos is entitled to qualified immunity. 

C. Because Stanley Cannot Asse1t a Fifth Amendment Takings Claim 
Against Gallegos, Gallegos is Entitled to Qualified Immunity. 

Even indulging Stanley that he has a cognizable claim under the Fifth 

Amendment for an unlawful taking or inverse condemnation action, that claim may 

only be brought against a "state agency or political subdivision." See NMSA 1978, 

§ 42-A-1-3 l(A) and (B) (1981 ), (an inverse condemnation claim can only be brought 

against a "state agency or political subdivision"). There is no authority, and Stanley 

cites to none in the record below, which empowers Gallegos, in his individual 

capacity, to exercise a taking of private property for public use. It is impossible for 
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Gallegos, on his own volition, to engage in an unconstitutional "taking" of prope1ty. 

Because there is no legal basis for these claims in a Section 1983 individual suit 

against a public official, there can be no violation of law and no denial of qualified 

immunity to Gallegos. 

D. There Is No Clearly Established Law That Gallegos' Conduct Violated 
Stanley's Right to Procedural Due Process Under the Fourteenth 
Amendment. 

In determining whether an individual was denied procedural due process, a 

two-step inquiry is engaged: ( 1) Did the individual possess a protected interest to 

which due process protection was applicable? (2) Was the individual afforded an 

appropriate level of process? Copelin-Brown v. N.M State Personal Office , 399 

F.3d 1248, 1254 (10th Cir. 2005). A propetty interest protected under the Fou1teenth 

Amendment results from a legitimate claim of entitlement which is created and 

defined "by existing rules or understandings that stem from an independent source 

such as state law." Board of Regents v. Roth, 408 U.S. 564, 577 ( 1972). One 

claiming a protected property interest must have "more than an abstract need or 

desire for it" or "more than a unilateral expectation of it." Id. 

In the proceedings below and in response to Gallegos' assertion of qualified 

immunity, Stanley supported his procedural due process assertion by citing three 

older federal appeals decisions from the Fifth and Ninth Circuits and none from the 

Tenth Circuit or U.S. Supreme Court. On its face, Stanley's effort fails to meet his 
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burden of demonstrating clearly established law within the Tenth Circuit, Supreme 

Comt or by the greater weight of authority throughout the federal circuits, which 

would have led a reasonable official in Gallegos' circumstances to conclude that 

what he was doing was violating Stanley's Fourteenth Amendment rights. Not only 

does Stanley fail to meet his burden of establishing any applicable Supreme Court 

or Tenth Circuit authority, the two cases from the Ninth Circuit and one from the 

Fifth Circuit do not demonstrate the "clearly established weight of authority from 

other cou1ts" under a qualified immunity analysis. Medina, 960 F.2d at 1498. 

Fmther, at the time Gallegos acted, no coutt ruling had ever established Red Hill 

Road as private nor was there any showing by Stanley that he otherwise held title or 

had a vested interest in Red Hill Road. 

The three cases cited by Stanley, even indulging the fiction they collectively 

represent the "weight of authority from other courts," are inapposite and do not 

suppo1t any claim of clearly established law on the issues before the Comt. 

McCullouch v. Glasgow, 620 F.2d 47 (5th Cir. 1980) involved a dispute of 

ownership over a strip ofland between ce1tain landowners and a municipality. Here, 

Gallegos claims no ownership over Red Hill Road; rather, as the chief legal officer 

for the Eighth Judicial District, he was acting in an investigative capacity in response 

to illegal activity on the patt of Stanley in blocking what Gallegos believed to be a 

public road. Fu1ther, the Fifth Circuit was concerned that it was the town, not the 
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individual defendants, who denied a hearing to the landowners whose property 

interests were impacted by the town's actions. Indeed, even if Stanley was entitled 

to some procedural due process protection, any pre-deprivation hearing could only 

be provided by a public entity, not Gallegos individually. The due process clause of 

the Fourteenth Amendment provides that no state "shall ... deprive any person of 

life, liberty or property, without due process of law." U. S. Const. amend. XIV, 

Section 1. In a Section 1983 action against Gallegos in his indiv idual capacity, there 

is no remedy for a violation of procedural due process rights. A separate issue, not 

before the Comt, is whether Stanley may have been entitled to some fo rm of process 

against Gallegos in his official capacity which is, in effect, a suit directly against the 

local governmental unit. See Kentucky v. Graham, 473 U.S. 159, 165-66 (1985). 

Hammond v. County of Madera, 859 F.2d 797 (9th Cir. 1988), abrogation 

recognized by L. W v. Grubbs, 92 F .3d 894 (91
h Cir. 1996), another case cited by 

Stanley below is also inapposite. There, a public entity's construction of roads on 

plaintiffs property implicated due process rights. Again, those facts are di fferent 

from the record before this Court. Finally, Stanley's citation to Evers v. County of 

Custer, 745 F .2d 1196 (9th Cir. 1984) likewise provides no suppo1i for his 

Fourteenth Amendment claims. There, the county commission, w ithout providing 

prope1ty owners a hearing, declared a road crossing as public property. Importantly, 

the individual capacity Section 1983 actions against the commissioners were not 
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allowed because there was no law clearly establishing that due process notice and a 

hearing before acting on a rezoning application was required. Similarly, it cannot 

be said that Gallegos knew, through clearly established law, that he was required, in 

his individual capacity, to provide a form of hearing to Stanley before unlocking the 

Red Hill Road gate. It is undisputed, of course, that Gallegos did notify Stanley that 

his actions in blocking the road were illegal and that Gallegos would take some form 

of action to remedy what he considered illegal behavior. Stanley followed that 

notice with process of his own, the filing of the state court quiet title action. To the 

extent Stanley was entitled to process, he helped himself to it. 

The Court should mle not only that Gallegos is entitled to a consideration of 

the qualified immunity defense he raised in defense of this suit, but move forward, 

under the undisputed facts of this case, to grant summary judgment to Gallegos on 

the individual capacity Section 1983 claims on grounds that Stanley has failed to 

establish a violation of his constitutional rights which was clearly apparent to any 

reasonable district attorney through clearly established law. 

IV. 
CONCLUSION 

The District Court's decision to deny Gallegos, the chief law officer in the 

Eighth Judicial District, New Mexico, the right to any consideration of his qualified 

immunity defense against Stanley's individual capacity Section 1983 claims, by 

concluding Gallegos acted beyond the boundaries or the "outer perimeter" of his 
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discretionary authority, represents an erosion of this fundamental right of a public 

official. Given the wealth of case law developed in the Supreme Court and federal 

circuits giving approval to a district attorney's police like investigative actions in the 

context of successful assertions of qualified immunity, and with no clearly 

established law suggesting to Gallegos that his actions unlocking the gate on Red 

Hill Road were outside the boundaries of his broad, discretionary authority, a 

dangerous precedent would be established were this Court to affirm the lower court 

ruling. Sustaining that ruling would result in a "chilling" effect on a district 

attorney's conduct, and that of many executive level public officials, thus 

undermining the very reasons discussed in Harlow for the development of qualified 

immunity. Given the state of the law in 2011, a district attorney in the context of 

this dispute could reasonably conclude he had the authority to undertake the action 

under scrutiny in this case. 

Once Gallegos is found to have reasonably believed the act of opening Red 

Hill Road was within the "outer perimeter" of his discretionary authority, it is 

apparent that clearly established authority was simply not developed in the Tenth 

Circuit, the Supreme Court, or by the greater weight of authority in the circuits, 

informing him that he was violating Plaintiffs Fourth, Fifth, and Fourteenth 

Amendment rights. 

The decision of the District Court should be reversed w ith instructions to order 
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Gallegos' dismissal, with prejudice, in his individual capacity. 
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EXHIBIT 1 

ADDENDUM TO APPELLANT'S OPENING BRIEF 

Order Denying Defendant Gallegos' Motion for Summary 
Judgment (Doc. 167) 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF NEW MEXICO 

DAVID N. STANLEY, 

Plaintiff, 

vs. 

DONALD GALLEGOS, individually and 
in his official capacity as District Attorney, 
Eighth Judicial District, State of New Mexico; and 
ED OLONA, 

Defendants. 

No. 1:11-cv-01108-GBW-WPL 

ORDER DENYING DEFENDANT GALLEGOS' 
MOTION FOR SUMMARY JUDGMENT 

THIS MA TIER comes before the Court upon Defendant Gallegos' Motion for 

Summary Judgment (doc. 115). The Court has reviewed the briefing on the motion 

(docs. 125, 130), held a hearing (docs. 128, 142), and reviewed the supplemental briefing 

ordered after the hearing (docs. 145, 148). In his motion, Defendant Gallegos argues that 

he is entitled to qualified immunity as to all of Plaintiff's claims. Plaintiff contends, inter 

nlin, that " [a]s Mr. Gallegos was not acting within the 'course of performing' his job, he 

is not entitled to the presumption of qualified immunity .... " Doc. 125 at 31; see also 

doc. 148. Because the Court finds that Defendant Gallegos' actions were clearly beyond 

the scope of his authority, he is not entitled to assert the defense of qualified immunity 

and his motion will be denied. 



I. UNDISPUTED FACTS 

1. Plaintiff owns real property ("Stanley Ranch") located within Colfax and Mora 

Counties in northern New Mexico. Doc. 125 at 2, !]! A. 1 

2. Red Hill Road passes through Stanley Ranch. Id. The road leads to the White 

Peaks area, a popular hunting and wildlife area in northeast New Mexico. Doc. 

115 at 2-3, !]!<JI 5, 7, 13; doc. 125 at 11, <Jl7; see also doc. 40, Ex. A <JI 6. Plaintiff has 

impeded access to this area v ia Red Hill Road by placing a locked gate on the 

road. Doc. 115 at 3-4, <Jrn 7, 13; doc. 125 at 2-3, !]IA; doc. 125 at 11, <j[ 7.2 

3. At all relevant times, Defendant Donald Gallegos was the elected District 

Attorney for the Eighth Judicial Dis trict in the State of New Mexico, which 

includes Colfax County. Doc. 115, Ex. 1 at 7:14-19 

4. On September 6, 2002, Defendant Gallegos sent Plaintiff a letter stating that he 

had received information that Plaintiff was planning to place a gate across Red 

Hill Road. Doc. 125, Ex. C-4. The letter advised Plaintiff "that [Red Hill Road] is 

a public road and any placement of a gate or any other obs truction will be dealt 

with appropriately, includ ing, but n ot limited to, the filing of criminal charges 

1 For the most part, Defendant Gallegos does nol d ispute the "additional Und isputed Materia l Facts" in 
Plaintiff's Response. See doc. 130 at 2. The only exceptions a re Plain tiff's nssertions that Red Hill Road 
was definitively or presumptively private. Id. Herein, the Court does not rely on any such asse rtions by 

Pla intiff. 
2 Plaintiff does not dispu te that Red Hill Road leads to the White Peaks a rea, only that it is the only access 

to that nrea. 
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against you." Td. It does not appear that any action was taken as a result of this 

letter. 

5. The record does not reflect that any other exchanges occurred between 

Defendant Gallegos and Plaintiff for n early ten years thereafter. However, at 

some point prior to August 2011, Plaintiff erected a metal gate that blocked 

access to Red Hill Road. He locked the gate with a chain and secured a barbed 

wire fence across the ca ttle guard. Doc. 125 at 2, <JI A. Plaintiff states that he 

constructed this gate because he was concerned about trespassing and illegal 

hunting on his property. Doc. 125 at 3, 'JI B. 

6. On August 3, 2011, Defendant Gallegos sent Plaintiff a letter stating "I have been 

informed that you have placed a ga te on the Red Hill Road that is the his torical, 

traditional and publicly used access to State Trust Land in the area." Doc. 160, 

Ex. 1-5.3 The letter informed Plaintiff that he did "not have any authority to place 

a gate on this road," and warned him that, if he failed to remove the gate 

immediately, Defendant Gallegos would " take any and all steps necessary to 

make sure that the ga te is opened and/or removed." Id. 

7. On August 11, 2011, Plain tiff filed a Complaint to Quiet Title in state court 

concerning his title to the Stanley Ranch and Red Hill Road. Doc. 125 at 5, ~[ M. 

Red Hill Road has never been adjudica ted a public o r private road, and the quiet 

3 for some background and other cleil rly undispu ted facts, the Court relies on other materials in the 
record. See FED. R. C!v. P. 56 (c)(3). 
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title action is currently pending. Doc. 125 at 5-6, 1l11 M, Q. 

8. Defendant Gallegos reached the conclusion that Red Hill Road was a public 

road.4 Doc. 115, Ex. 1 at 37:9-12, 52:15-19, 109:6-9; doc. 125, Ex. A at 107:8-13. In 

making this determination, Defendant Gallegos reviewed documents and maps 

submitted to him and relied on the research of others. E.g., doc. 115, Ex. 1 at 

147:11-149:12; 150:15-152:12. The individuals he spoke with included Defendant 

Ed Olona," Alvin Garcia, who was a t the Attorney General's Office at the time," 

individuals from Game & Fish, and "some of the elders who told [him] about the 

uses of that road in generations pas t." Doc. 115, Ex. 1 at 147:11-149:12.5 

Defendant Gallegos did not, however, rece ive any input from Plaintiff. Doc. 115, 

Ex. 1 at 161:22-24. Nor did he conduct his own independent research. Doc. 125, 

Ex. A at 159:13-19. 

9. Defendant Gallegos testified: "[l]t's my decision that [Red Hill Road] is public, 

yes. That is subject to judicial review a t any and all times." Doc. 125, Ex. A at 

107:11-13. 

10. Having concluded that Red Hill Road was public, Defendant Gallegos 

4 Plaintiff disputes the accuracy and reasonableness of this opinion, but he does not dispute that 
Defendant Gallegos subjectively held it. Sl!e doc. 125 at 11-l3. 
s Plaintiff disputes the quality and relevance of the evidence reviewed by Defendant Gallegos. See doc. 
125 at 11-13. For example, he contends that the '"oral histories' on which Mr. Gallegos purportedly relied 
significantly post-dated the applicable patents .. . were not specific with regard to the alleged route of the 
road, no r did they discuss the actual routes allegedly used . . .. " Doc. 125 at 12. While Plaintiff contends 
that the evidence considered by Defendant Gallegos was essentially worthless, he does not d ispute that 
he considered it. 
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determined tha t the obstruction Plaintiff had placed across the road was 

unlawful. Doc. 115, Ex. 1at93:1-4,98:13-19. His position was that the road 

needed to remain open a t all times in order to allow public access to the White 

Peak area. Doc. 115, Ex. 1at120:2-121:8. 

11. Defendant Gallegos decided not to pursue criminal charges against P laintiff for 

blocking a public road. Doc. 125 at 5, <JI J. He testified that, " ins tead of filing 

charges and wasting the taxpayer's money in the end, and maybe getting worse 

or who-knows-what result, I decided to just go open the gate." Doc. 160, Ex. 1 at 

180:16-19; see nlso doc. 125 at 3, 'Heil C, D; doc. 125 nt 6, 'Il1f P, Q. 

12. With Defendant Ga llegos in charge, Red Hill Road was opened on August 24, 

2011. Doc. 115, Ex. 1at80:21-24. Prior to proceeding to the road and the locked 

gate, Defendant Gallegos told Patrick Casias, the Sheriff of Colfax County, " that 

he [Gallegos] would be taking action to open the locked gate . .. . " Doc. 40, Ex. A 

'll 7; see also doc. 125 at 3, <JI D. Consequently, Sheriff Casias sent Undersheriff 

Steve Marquez to Red Hill Road on August 24, 2011, to "keep the peace." Doc. 

40, Ex. A <JI 10; see also doc. 125 at 3, 'll. D. 

13. Defendant Gallegos arrived at Red Hill Road that same day, accompanied by 

Defendant Olona, two deputies from the Mora County Sheriff's Department, and 

two from the Colfax CoLmty Sheriff's Department. About eigh teen private 

individuals were also present. Doc. 125, Ex. A at 63:23-64:4; Ex.Bat 50:20-23. 
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14. Defendant Gallegos used bolt cutters to cut the lock on the gate a t Red H ill Road. 

Doc. 125, Ex. A at 85:16-86:4. With the help of others, he removed barbed ·w ire 

from the fen ce and the T-pos ts on the cattle guard. Doc. 125, Ex. A at 86:5-16. 

15. Prio r to opening the road, Defendant Gallegos did not detern-1ine whether there 

were any pending legal proceedings regarding the status of Red Hill Road, nor 

did he seek to obtain an order or injunction from any court. Doc. 125 at 6 cil <Jl 0, 

P. 

16. Defendant Gallegos sent Plaintiff a letter dated August 26, 2011, sta ting that 

"[s]ince [he] did not hear back . . . regarding the letter ... , [he had] taken action 

to open the gate on Red Hill Road" on August 24, 2011. Doc. 125, Ex. C-6. 

Plaintiff was also informed that, "should [he] lock the metal gate or obstruct the 

cattle guard in any n1anner, [Defendant Gallegos would] take action to have 

criminal charges filed against [him] for obstructing a p ublic road." Id. Th e letter 

informed Plaintiff that he should call Defendant Gallegos with any questions. Id. 

17. A few weeks later, on September 10, 2011, Defendant Olona learned that the ga te 

had been relocked. He passed this information on to Defendant Gallegos, who 

again contacted Sheriff Casias. Doc. 125 at 4, ciI F. 

18. Based on the direction of Defendant Gallegos, Sheriff Casias sent Deputy Tony 

Aguirre to Red Hill Road to open the road. Doc. 125 at 4, Ex. E, F; see also doc. 40, 

Ex. A <JI 15; doc. 136, Ex. 3 ~[ 15. Deputy Aguirre cut the lock and the chain on the 

6 



gate across Red Hill Road in order to reestablish public access to the White Peak 

area. Doc. 125 at 4, Ex. E; see nlso doc. 40, Ex. A <jJ 17. 

19. The legal status of Red Hill Road has been disputed between Defendant Gallegos 

and Plaintiff Stanley since at least 2002. Doc. 125 at 5, Ex. K. At all relevan t 

times, Defendant Gallegos was aware of Plaintiff's position that Red Hill Road 

was a private road . Doc. 125 at 5, <jJ L. 

20. On both August 24, 2011, and September 10, 2011, there were "No Trespassing" 

signs posted near the gate. Doc. 125 at 4, <{{ H. 

21. No warrant for the search or seizure of any of Plaintiff's property has ever been 

filed regarding the dispute over Red Hill Road. Doc. 125 at 5, 1 J. No criminal 

charges have ever been filed against Plaintiff for blocking the road. Id. 

22. Plaintiff was not offered compensation for any of the actions taken to open Red 

Hill Road to the public on August 24, 2011, or September 10, 2011. Doc. 125 at 6-

7, <jl S. 

23. On both these dates, there was an alternative access route to the White Peak area . 

Doc. 125 at 7, 1 T. No emergen cy or exigent circumstances existed on either date 

which warranted the immediate opening of the road. Id., Ex. U. 

II. RELEVANT LAW ON QUALIFIED lMtvfUNITY 

The doctrine of qualified immunity shields "government officials performing 

discretionary functions from liability fo r civil damages insofar as their conduct does 
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not violate clearly established statutory or constitutional rights of which a reasonable 

person would have known." J-lnrlow v. Fitzgerald, 457 U.S. 800, 818 (1982) (emphasis 

added) . Conversely, as numerous Circuit Courts have recognized, qualified immunity 

is not applicable "when an official ' performs an act clearly established to be beyond the 

scope of his discretionary authority." Robbins v. City of Santa Fe, 583 F. App'x 858, 864 

(10th Cir. 2014) (unpublished) (quoting ill re Allen, 106 F.3d 582, 593 (4th Cir. 1997), 

rehearing en bane denied, 119 F.3d 1129 (4th Cir. 1997); see also Holloman ex rel. Hollornan v. 

Harland, 370 F .3d 1252, 1264-66 (11th Cir. 2004); Shechter v. Comptroller of City of New 

York, 79 F.3d 265, 270 (2d Cir. 1996); Mackey v. Duke, 29 F.3d 1086, 1095 (6th Cir. 1994); 

United States v. Burzynski Cancer Research In.st ., 819 F.2d 1301, 1310 (5th Cir. 1987). 

Unfortunately, no published Tenth Circuit opinion lays out the standards or burdens 

which apply when analyzing whether a public official can assert qualified immunity on 

this basis. 

A. Burden 

The first question to resolve is which party has the burden of meeting the 

"within the scope" standard. On this point, the Circuit Courts are in significant 

agreement; the "burden of demonstrating that the conduct of which the plaintiff 

complains falls within the scope of the defendant's duties" falls on the defendant 

official. In re Allen, 106 F.3d at 594; see also Hollo111a11, 370 F.3d at 1264-66; Shechter, 79 

F.3d at 270; Mackey, 29 F.3d at 1095; BurzyHski, 819 F.2d at 1310. In its unpublished 
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opinion on the matter, the Tenth Circuit agreed that the burden should be on the 

defendant official. See Robbins, 583 F. App'x at 864. Thus, this Court concludes that 

Defendant Gallegos bears the burden of meeting the "within the scope" standard. 

B. Standard 

The second issue is the precise nature of the "within the scope" standard. 

Several courts have merely stated, without further explanation, that the defendant 

official must demonstrate that the specific acts at issue were performed within the scope 

of his official duties. See, e.g., Shechter, 79 F.3d at 270; Mackey, 29 F.3d at 1095; Burzy11ski, 

819 F.2d at 1310. Similarly, according to the Eleventh Circuit, the defendant official 

must show that he was "engaged in a 'discretionary function' when he performed the 

acts of which the plaintiff complains. Holloman, 370 F.3d at 1264. The standard most 

protective of public officials comes from the Fourth Circuit, which places the burden on 

the official, but holds that "an official's conduct falls within his authority unless a 

reasonable official in the defendant's position would have known that the conduct was 

clearly established to be beyond the scope of that authority." Allen, 106 F.3d at 594 

(emphasis in original). This Court recognizes that, if applied too broadly, the "within 

the scope" threshold question threatens to rob public officials of the important 

protection of qualified immunity. Pearson v. Callahan, 555 U.S. 223, 231 (2009) 

("Qualified immunity balances two important interests-the need to hold public 

officials accountable when they exercise power irresponsibly and the need to shield 
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officials from harassment, dis traction, and liability when they perform their duties 

reasonably."). As such, the Fourth Circuit's s tandard best ensures that public officials 

who act reasonably, both in determining the scope of their authority and in executing 

that authority, are adequately protected from liability. Moreover, in Robbins, the Tenth 

Circuit quoted the Allen opinion when it stated that qualified immLmity is Jos t "when an 

official 'performs an act clearly established to be beyond the scope of his discretionary 

authority."' Robbins, 583 F. App'x at 864. This Court wi ll apply the Allen standard and 

ask whether Defendant Gallegos' actions were so clearly beyond his authority that a 

reasonable district attorney would have known so. 

C. Analytical Framework 

Another issue is the analytical structUJe that should be employed when applying 

this standard. As should be clear, the focus is on the specific acts at issue. Shechter, 79 

F.3d at 270. However, in determining whether an act is beyond the official's authority, 

the issue is neither whether the official properly exercised his 
discretionary duties, nor whether he violated the law. If these were the 
relevant inquiries, any illegal action would, by definition, fall outside the 
scope of an official's authority. Instead, a court must ask whether the act 
complained of, if done for a proper purpose, would be within, or 
reasonably related to, the outer perimeter of an official's discretionary 
duties. The scope of immunity should be determined by the relation of 
the injury complained of to the duties entrusted to the officer. 

Allen, 106 F.3d at 594 (quotations and citations omitted). For exa1T1ple, " in assessing 

whether a police officer may assert qualified immunity against a Fourth Amendment 

claim, \•Ve do not ask whether he has the right to engage in u11 co11slitutio11nl searches and 
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seizures, but w he ther engaging in searches and seizures i11 ge11ernl is a part of his job-

related powers and responsibilities." Holloman, 370 F.3d at 1266 (emp hasis in original). 

The Eleventh Circuit has laid out a two-fold inquiry this Court finds useful: "We 

ask whether the government employee was (a) performing a legitimate job-rela ted 

function (that is, pursuing a job-related goal), (b) through means that were within his 

power to utilize." Id. at 1265. When considering the first prong, however, 

we must be sure not to characterize and assess the d efendant's act at too 
high a level of generality. Nearly every act performed by a government 

employee can be d escribed, in general terms, as ostensibly "furthering the 
public interest." If we jump to su ch a high level of abstraction, it becomes 
impossible to determine whe ther the e mployee was truly acting within the 

proper scope of his job-related activities. Consequently, we consider a 
government official's actions at the minimum level of generality necessary 
to remove the constitutional taint. In considering whether an act of 

allegedly excessive force fell w ithin a police officer's duties, for example, 
we do not ask whether police have the right to use excessive force. We 

also do not immediately jump to a high level of generality and ask 

whether police are responsible for enforcing the law or promoting the 
public interest. We instead ask whether they have the power to attempt to 

effectuate arrests. 

Id. at 1266. The second prong of the test recognizes that: 

[t}he primary purpose of the qualified immunity doctrine is to allow 

government employees to enjoy a degree of protection only when 

exercising powers that legitimately form a part of their jobs. Each 

government employee is given only a certain "arsenal" of powers with 
which to accomplish her goals. For example, it is not w ithin a teacher's 

official powers to sign her s tudents up for the Army to promote patriotism 

or civic virtue, or to compel them to bring their property to school to 

redistribute their wealth to the poor so that they can have firsthand 

experien ce with altruism .. 
Employn1ent by a local, county, state, or federal govern ment is not 

a carte blancbe invitation to push the envelope and tackle m atters far 
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beyond one's job description or achieve one's official goals through 
unauthorized means. Pursuing a job-related goal through means that fall 
outside the range of discretion that comes with an employee's job is not 
protected by qualified immunity. 

Id. at 1266-67. 

0. Authority of a Dis trict Attorney Under New Mexico Law 

Finally, the "determination of the scope of an official's authority depends 

upon an analysis of the statutes and regulations controlling the official's duties." 

Allen, 106 F.3d at 595 (citing Doe v. McMillan, 412 U.S. 306, 321-24 (1973) and Barr 

v. Matteo, 360 U.S. 564, 574-75 (1959)). In New Mexico, district attorneys have no 

common law powers. State v. Reese, 78 N.M. 241, 246-248 (1967). As such, the 

"constih1tion and statutes clearly prescribe and delimit his authority." Id. at 248. 

The parties agree that the specific sources of authority for New Mexico district 

attorneys are New Mexico Constitution Article VI, Section 24, and N.M. Stat. 

Ann.§ 36-1-18 (1978). See doc. 145 at 3; doc. 148 at 2. The constitutional provision 

simply provides that the d istrict attorney "sh all perform such duties .. . as may 

be prescribed by law." N.M. Const. art. VI,§ 24. Of the various duties laid out in 

the statute, Defendant Gallegos points the Court to only one as the font for his 

exercise of power in the instant case - "Each district attorney shall [] prosecute 

and defend for the s tate in all courts of record of the counties of his district all 

cases, criminal and civil, in which the state or any county in his district may be a 

party or may be interested .... " N.M. Stat. Ann.§ 36-1-18(A)(l) (1978); see doc. 
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145 at 2-4. Add itionally, "New Mexico dis trict attorneys' cons titutional and 

statutory duties include duties inciden tal and necessary to the d ischarge of 

duties prescribed by the Constit ution or s tatutes." Cnndelnrin v. Robinson, 93 

N.M. 786, 791 (Ct. App. 1980). 

E. Conclusion 

In sum, the issue before the Court is whether Defendant Gallegos acted 

outside the scope of h is authority as a New Mexico district attorney such tha t he 

is not entitled to qualified immunity. To resolve this issue, the Court asks 

whether "a reasonable official in the defendant's position would h ave known 

that [his] conduct was clearly established to be beyond the scope of [his] 

authority." Allen, 106 F.3d at 594. In making this determination, the Court 

considers whether Defendant Gallegos was "(a) performing a legitimate job

related function (that is, p ursuing a job-related goal), (b) through means that 

were within his power to utilize." Holloman, 370 F.3d at 1265. 

Ultimately, the Court con cludes that Defendant Gallegos is not entitled to 

qualified immunity fo r his actions in removing the fence across Red Hill Road. 

III. ANALYSIS 

Since at least 2002, the nature of Red Hill Road has been in d ispute. Defendant 

Gallegos subjectively believed that the road '"'as public and could not be obstructed by 

a private party. Plaintiff Stanley subjectively believed that the road was his private 
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road to which he could control access. Both parties were aware of the other's position. 

In or about August 2011, Plaintiff erected a metal gate that blocked access to Red Hill 

Road. He locked the gate with a chain and secured a barbed wire fence across the ca ttle 

guard. Plaintiff sta tes that he constructed this gate because he was concerned about 

trespassing and illegal hunting on his property. 

On August 3, 2011, Defendant Gallegos sent Plaintiff a letter stating "I have been 

informed that you have placed a gate on the Red Hill Road that is the his torical, 

traditional and publicly used access to State Trust Land in the area." Doc. 160, Ex. 1-5. 

The letter informed Plaintiff that he did "not have any authority to place a gate on this 

road," and warned him that, if he failed to remove the gate inuTtediately, Defendant 

Gallegos would "take any and all steps necessary to make sure that the gate is opened 

and/or removed." Id. On August 11, 2011, Plaintiff filed a Complaint to Quiet Title in 

state court concerning his title to the Stanley Ranch and Red Hill Road. Doc. 125 at 5, <JI 

M. The public or private status of Red Hill Road has never been adjudicated and the 

quiet title action is currently pending. Doc. 125, Ex. A at 168:1-9; doc. 127 at 2, 9[ 6. 

N.M. Stat. Ann. § 67-7-1 (1978) makes it a crime to "obstruct any public road in 

this s tate" punishable by a fifty dollar fine, the costs of prosecu tion, and thirty days of 

imprisonment. However, Defendant Gallegos decided not to pursue criminal charges 

against Plaintiff under that, or any other, statute. He testified that, " instead of filing 
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drnrges and w asting the taxpayer's money in the end, and maybe getting worse or who

knows-what result, I decided to just go open the gate." Doc. 160, Ex. 1 at1 80:16-19. 

Indeed, on August 24, 2011, Defendant Gallegos contacted Patrick Casias, the Sheriff of 

Colfax County, and informed him " that he [Defendant Gallegos] would be taking action 

to open the locked gate . .. . " Doc. 40, Ex. A <Jl 7. Defendant Gallegos arrived at Red Hill 

Road that same day and personally used bolt cutters to cut the lock on the gate at Red 

Hill Road. Present and observing were approximately eighteen private citizens, and 

four sheriff deputies from the Mora and Colfax Cotmty Sheriff's Departments, who 

were there to "keep the peace." With the help of some of the other individuals, 

Defendant Gallegos also removed barbed wire from the fence and the T-posts on the 

cattle guard. Doc. 125, Ex. A at 86:5-16. 

A few weeks later, on September 10, 2011, Defendant Olona learned that the gate 

had been relocked . He passed this information on to Defendant Gallegos, who again 

contacted Sheriff Casias. Doc. 125 at 4, ~ F. Based on the direction of Defendant 

Gallegos, Sheriff Casias sent Deputy Tony Aguirre to Red Hill Road to open the road . 

Doc. 40, Ex. A <J[ 15; doc. 136, Ex. 3 <JI 15. Deputy Aguirre cut the lock and the chain on 

the gate across Red Hill Road. Doc. 40, Ex. A <JI 17. 

In short, Defendant Gallegos decided that Red Hill Road was a public road, 

personally enforced that decision, and directed law enforcement officers to enfo rce tha t 
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decision. These actions caused the destruction, removal and seizure of Plaintiff's 

property. ln order to assert the qualified immunity defense, Defendant Gallegos has the 

burden of demonstrating that a reasonable district attorney in New Mexico would not 

have known these actions to be outside the scope of his authority. The existence of a 

statute criminalizing the obstruction of a public road does indicate that keeping public 

roads free of obstruction is a legitimate job-related function of a district attorney. See 

Hollomnn, 370 F.3d at 1265. Thus, Defendant Gallegos had every right to consider and 

reach his own conclusion about whether Red Hill Road was a public road. 

Nevertheless, having made that decision, he could proceed only "through means that 

were within his power to utilize." Id. Defendant Gallegos cannot demonstrate that a 

reasonable district attorney would not have known that the means he used were clearly 

outside his authority. 

Defendant Gallegos discusses only one express sta tutory grant of power when he 

argues that his actions were within the scope of his authority -- "Each district attorney 

shall [] prosecute and defend for the state in all courts of record of the cotmties of h is 

district all cases, criminal and civil, in which the state or any county in his district may 

be a party or may be interested .. . . " N.M. Stat. Ann.§ 36-1-lS(A)(l) (1978); see doc. 145 

at 2-4. Defendant Gallegos repeatedly emphasizes the "broad discretion in charging" 

that a district attorney is granted. See id. at 3-4. He argues that, "because ' prosecutorial 

discretion in charging is quite broad' a district attorney's discretion includes whether to 
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refrain from charging entirely." Id. at 3. From this uncontroversial position, Defendant 

Gallegos boldly asserts that "[f]urther, should he instead choose to use his authority to 

address the unlawful conduct by other means such authority will only be limited given 

clear evidence of an intent by the Legislature to limit the dis trict attorney's discretion." 

Id. (emphasis in original). In support of this extraordinary claim of power, Defendant 

Gallegos cites to two New Mexico opinions. Doc. 145 at 3-4 (ci ting State v. Santillanes, 

130 N.M. 464 (2001) and State v. Chavez, 93 N.M. 270, 274 (Ct. App. 1979)). However, 

both those cases addressed criminal defendants' arguments that the law somehow 

prohibited the district attorney from bringing a particular criminal charge. In each case, 

the court rejected the argument based upon the "absence of limitation upon the district 

attorney's authority as prosecutor." Chavez, 93 N.M. at 274 (emphasis added). In no way 

do those cases stand for the proposition that a district attorney has plenary power to act 

in the public's interest unless explicitly prohibited by the legislature. Moreover, this 

proposition is directly refuted by the well-established rule that New Mexico dis trict 

attorneys have no common law powers and are limited to those given by the 

constitution and statutes. See Reese, 78 N.M. at 246-248. 

As Plaintiff aptly points out, 

Under Defendant Gallegos' rationale, he could engage in a whole host of 
C1lternative measures to filing criminal charges. For example, he could 
determine that an alleged theft of, say, a lawnmower by a neighbor was 
too "petty" to bring criminal charges, but then "decide" to whom the 
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lawnmower actually belonged, seize it and return it to the "rightful" 
owner, and ilr1pose a penalty of community se rvice on the alleged thief. 
All without an opportunity to present evidence and testimony on behalf 
of the accused in a Court of law. 

Doc. 148 at 2. 

Even though the law does not support Defendant Gallegos' broad assertion of 

power, his actions could still be within the scope of his authority if they were 

"incidental and necessary to the discharge" of his constitutional or statutory duties. 

Candelaria, 93 N.M. at 791; N.M. Stat. Ann.§ 36-1-18 (1978). However, incidental 

powers are only those powers " that may fairly be implied . .. [from] powers expressly 

granted by stah1te." Candelaria, 93 N.M. at 791. For his part, Defendant Gallegos 

contends that h is actions were justified by a "combination of his prosecutorial, 

investigative and administration roles." Id. at 7. Defendant Gallegos does not clearly 

identify the constitutional or statutory authority to which his actions were incidental 

and/or necessary. Because he discusses only his authority to prosecute and defend 

criminal and civil cases on behalf of the state or any county in his district, the Court will 

consider only that duty as the supposed source of incidental powers. N.M. Stat. Ann.§ 

36-1-18(A}(1) (1978) 

The fata l flaw in Defendant Gallegos' argument is that he specifically elected to 

operate outside of the judicial system in taking these actions. He testified that, " instead 

of filing charges and wasting the taxpayer's money in the end, and maybe getting worse 
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or who-knows-what result, I decided to just go open the ga te." Doc. 160, Ex. 1at180:16-

19; see also doc. 125 at 3, 1[CJI C, D; doc. 125 nt 6, <JI<JI P, Q (emphasis added). Having made 

that choice prior to acting, Defendant Gallegos cannot now argue that his actions in 

destroying the ga te were incidental to, let alone necessary for, pursuing his powers to 

prosecute crime or represent the counties in court. 

He was not present to investigate possible criminal activity or determine whether 

he should file charges or some other legal action . Neither before the gate was removed 

on August 24 and September 10, 2011, nor thereafter, did Defendant Gallegos initiate 

civil or criminal proceedings related to Red Hill Road or the obstruction. He presented 

no requests for judicial authorization prior to his action, and therefore possessed no 

order, injunction or warrant from any court or judge. Nor d id Defendant Gallegos 

determine whether there were any pending legal proceedings regarding the status of 

Red Hill Road, or ever attempt to intervene in the pending state quiet title action. Doc. 

125 at 6 <JI<JI 0, P. No emergency or exigent circumstances were present that required 

immediate action, and, in any event, Defendant Gallegos did not file any subsequent 

colTtplaint or other judicial pleading related to his removal of the gate on either 

occasion. Defendant Gallegos failure to exercise of any of these options were not the 

result of mistake, a reconsideration or changed circumstances. They were the result of 

an intentional choice to act extra-judicially. 

It cannot be said that the authority to en fo rce the law in court fairly implies the 
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authority to enforce it by whatever means seem convenien t. Defendant Ga llegos' 

actions in enforcing his unilateral decision that Red Hill Road was public bear no 

resemblance to the duties or powers of a New Mexico dis trict attorney. As su ch, 

Defendant Gallegos has failed to meet his burden to establish that the actions for which 

he seeks qualified immunity were not clearly outside his scope of authority. Therefore, 

he cannot assert the defense of qualified imnrnnity with respect to the removal of 

Plaintiff's property on August 24, 2011 and September 10, 2011, and his motion for 

summary judgment on that basis must be denied. 

IV. OFFICIAL CAPACITY CLAIMS 

Defendant Gallegos' Motion for Summary Judgment seeks dismissal of all 

claims. Apparently, this request includes the claims brought against h im in his official 

capaci ty. See doc. 142. An official capacity claim is tantamount to a claim against the 

relevant governmental entity. See Hafer v. Melo, 502 U.S. 21, 25 (1991). Governmental 

entities cannot assert the defense of qualified immunity. See Lea therman v. Tnrrnnt C11ty. 

Narcotics Intelligence & Coordination Unit, 507 U.S. 163, 166 (1993). Therefore, the official 

capacity claims against Defendant Gallegos cannot be dismissed on the basis of 

qualified immunity. However, a goventment entity can be liable under § 1983 only 

based on (1) an express municipal policy, such as an ordinance, regulation, or policy 

statement; (2) a "widespread practice that, although not authorized by w ritten law or 
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express municipal policy, is 'so permanent and well settled as to constitute a custom or 

usage' with the force of law," City of St . Lorcis v. Prnprolnik, 485 U.S. 112, 127 (1988) 

(quoting Adickes v. S.H. Kress & Co., 398 U.S. 144, 167-68 (1 970)); or (3) the decision of a 

person with "final policymaking authority," Prnprotnik, 485 U.S. at 123. 

Plaintiff has not alleged that the governmental entity6 had any policy or practice 

which would support liability under the first or second prong. With respect to the third 

prong, " the mere exercise of discre tion by a county official is not sufficien t." Starrett v. 

Wadley, 576 F.2d 808, 818 (10th Cir. 1989). Rather, "[t]he official must also be 

responsible for es tablishing final government policy respecting [a particular exercise of 

discretion] before the municipality can be held liable." Id. (quoting Pembaur v. City of 

Cincinnati, 475 U.S. 469, 481-83 (1986)) . The Court has ruled tha t Defendant Gallegos 

acted outside his authority as a government official, so the third prong is also 

inapplicable. Therefore, Plaintiff cannot establish governmental liability under any of 

the three prongs. 

Consequently, Plaintiff's official capacity claims against Defendant Gallegos 

wou ld be subject to dismissal.7 Because he contends that he acted within the scope of 

his official authority, Defendant Gallegos did not present this argument as a basis for 

dismissing the official capacity claims. Therefore, if Plaintiff objects to the dismissa l of 

6 The identity of the relevilnt governmental entity is disputed. See rlocs. 160, 165. 
1 This result would also render Defendiln t Gallegos' Motion for Summary Judg ment on the basis of 
Eleventh Amendment Immunity (rloc. ·160) moot. 
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the official capacity claims against Defendant Gallegos on this basis, and the denial as 

moot of Defendant Gallegos' Motion for Summary Judgment on the bas is of Eleventh 

Amendment JmmunHy (doc. 160), he shall file a brief noting h is objection and argu ing 

its basis no later than four teen days from the date of this order. See FED. R. Clv. P. 

56(f) (2). Should he wish to do so, Defendant Gallegos may file a response thereto 

w ithin fourteen days of Plaintiff's filing. 

V. CONCLUSION 

For the reasons described above, Defendant Gallegos' Motion for Summary 

Judgment (doc. 115) is h ereby DENIED. 

IT IS SO ORDERED. 

ATES MAGISTRATE JUDGE 
Presiding by consent 
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